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review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending iegislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
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are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 
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The New Federal Tax Law 


as It Affects Insurance Companies 


Reporting to our readers this month is | 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. He | 
presented this paper before the Eleventh 
Annual Meeting of the National Asso- | 
ciation of Independent Insurers, Oc- 


tober 31, 1955, at Chicago, Illinois. 


ISTORICALLY, under successive reve- 
- nue acts until the 1921 
companies generally—life, fire, casualty, 
marine stock and mutual—were taxed in 
substantially the same way as other types 


Act, insurance 


of corporations. With slight exception, 
their “gross income” included all that fell 
within the rather broad definition of that 
term as applied to all taxpayers; their 


deductions were the same as allowed other 
corporations, except that, in addition, they 
were permitted to deduct (a) net additions 


required by law to be made to reserve 
funds during the taxable year, and (b) 
sums (other than dividends) paid within 
the taxable year on policy and annuity 


contracts. 


In 1921, for the first time, special sections 
taxing insurance companies were enacted. 
Thus, at the present time insurance 
panies are not taxed under the general 
provisions of the Internal Revenue Code 
applicable to other corporations. The Con- 
gress realized that essential accounting, re- 
serve requirements and business differences 
made similiar treatment next to impossible. 
In fact, within the insurance industry there 
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com- 


is not uniformity of tax treatment. Rather, 
insurance companies are divided into three 
and distinct First, the 
life insurance companies (both stock and 


separate groups. 
mutual) are taxable under special sections 
of the Internal 
stock fire, casualty, surety, marine and the 
mutual marine companies and certain other 
mutual companies are taxable under Section 
831 of the 1954 Internal Revenue Code; 
and third, all the other mutual companies 
which, if not exempt under the 1954 Inter- 
nal Revenue Code, are taxable under Sec- 
tions 821-823 of the 1954 Internal Revenue 
Code. 
tended to reflect taxable income in a man- 
ner consistent with established 
company accounting and 
ments. However, it 
that, with 
provisions of the 


Revenue Code; second, the 


These special code sections are in- 


insurance 
reserve 
should be observed 
certain limitations, the general 
Internal Revenue Code 
are also applicable to insurance companies 


require- 


to the extent they are not inconsistent .with 
the special provisions. 


At the outset, I should like to point out 
that sections of the 1954 Code are 
almost identical to the provisions of the 
1939 Code, namely Sections 201 to 207 re- 
lating to the 
companies. 


new 


basic taxation of insurance 


However, many other major 
changes in the 1954 Code are applicable to 
insurance companies, especially the stock 
fire and casualty companies, and I will dis- 
cuss this in detail after a preliminary 
discussion of some of the problems which 
have the past and still tend to 


plague the industry. In this connection, I 


existed in 
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should like to briefly review the existing 
tax setup for mutual, other than life, life 
companies, and the stock fire and casualty 
and finally review the special 
provisions of the 1954 Code as it affects the 
insurance industry. 


companies 


Mutual Companies 

Generally there been 
substantive the pattern 
of taxation of mutual insurance companies. 


speaking, has no 


change in basic 
Iam sure you are all familiar with the pat- 


tern of taxation in this regard. However, 
you should be alert to the various possi- 
bilities for planning under the tax law, and 
become familiar with various provisions of 
the tax Code which potentially 
available to you. For example, in view of 
the catastrophic hurricane, flood and wind- 


storm losses in certain parts of the country, 


new are 


many mutual insurance companies may find 
it necessary to sell capital assets to obtain 
funds to meet the resultant abnormal losses, 
and to provide for the payment of dividends 
and similar distributions, Such 
be taken as an abnormal loss deduction if 
it can proved that sales 
necessitated by abnormal underwriting 
losses, and the statutory Code tests are met. 
The Treasury ruling, in this regard, is set 
forth in a letter opinion dated October 26, 
1954, the pertinent paragraph of which 
reads as follows: 


losses can 


be such were 


Capital assets shall be considered as sold 
obtain funds to 
meet abnormal insurance losses and to pro- 
vide the payment of dividends and 
similar distributions to policyholders to the 
extent that from their 
sale or exchange are not greater than the 


or exchanged in order to 


tor 
the gross receipts 


excess, if any, for the taxable year of the 
dividends and similar distributions 
paid to policyholders, losses paid and ex- 
penses paid over the sum of interest, divi- 
dends, rents and net premiums received.” 


sum of 


just illustrative of one of the 
Code provisions which should be watched 


in over-all tax planning. 


This is 


Life Insurance Companies 


The taxation of life insurance companies, 
both stock and mutual, is still very much a 
matter of conjecture. 
paid a tax of 6% per cent on their invest- 
ment 1954. This is equivalent 
to the full corporate rate after a deduction 
of 87% per cent for policy commitments. 
The bill introduced in Congress this year, 
but deferred until after January 1, 1956, 
proposed many substantive changes, al- 


These companies 


income in 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

Where the insured announced 
an intention to drop her policy and 
accidentally killed during the 
policy’s grace period, the court in the 
Satery held 


Page 


was 


case she covered. 


até 
The amount of common stocks 
that can be 
depends, 


was 


acquired by an insurer 
upon 
its insurance exposure, its investment 
exposure, its underwriting record and 


among other things, 


its reinsurance commitments. Page 716. 
Most of the trouble under the 
all-industry type of rating law has 


arisen. from the absence of definitions 
Page 721. 


Prompt and thorough inves- 


of the standards. 


tigation of claims and the employ- 
ment of technical experts play a large 
part in the potential saving in claim 
settlement costs. Page 723. 

The insurer was held liable for 
the insured’s injuries in the McDowell 


case where he charged that his wife’s 





negligent driving was the proximate 
cause of his injuries. Page 727. 
The five laws in New Jersey 
which deal with the problem of the 
financially irresponsible motorist have , 
been successful to date. Page 729. 
Trial attorneys should make 
extensive visual 


three-dimensional photographs, three- 


use of aids such as 


aul 


dimensional X rays, X-ray moving 
pictures, blackboards and models. 
Page 735. 


though the basic pattern, or philosophy, re- 
In other words, under 
the proposed bill, as has been the case since 
1921, the tax would have been applied on 
investment income only, premium receipts, 
operating expenses and insurance payments 
being ignored. However, there is some 
indication that the from accident 
and health business or other business other 
than. life insurance may be taxed separately 
and in substantially the same way as similar 
net income of a competing casualty insur- 
ance company. 

I should caution, however, that this is 
strictly speculative on my part, since until 
Congress acts (and all indications are that 
it will act after January 1, in view of the 
blanket extension granted by the Commis- 


707 


mained unchanged. 


income 


¢ 





sioner of Internal Revenue to life com- 
panies to make pay-as-you-go declarations 
on March 15, 1956), it cannot be known 
what the’ tax status will be. I believe I 
can state, however, that a return to the old 
1942 legislative status is not in the cards in 
view of the inequities in that statutory 
formula. 


Stock Casualty and Fire Companies 


Before discussing the impact of the 1954 
Code, which, incidentally, has not materially 
changed the statutory basis for taxation of 
the stock fire and casualty business, I 
should like to bring you up to date on the 
many controversial problems which have 
been resolved, to a great extent. 


In the case of the stock casualty and 
fire companies, traditionally, since 1921, the 
Code has been geared to the underwriting 
and investment exhibit of the annual state- 
ment approved by the national convention 
of Insurance Commissioners. Similarly, 
the regulations promulgated by the Treas- 
ury presumptively adopt such underwriting 
and investment exhibit to the extent not 
inconsistent with the Code. As a result, 
for the period 1921 to 1935 there was little 
litigation of consequence involving the de- 
termination of underwriting income (the 
problem of investment income never having 
been a major problem). However, begin- 
ning in 1935 through 1950, the industry 
was in constant turmoil in view of the 
litigation involving the Schedule P ques- 
tion, the unauthorized reinsurance question, 
agency balances and other nonadmitted 
assets questions. As you all know, the 
problem became so serious that it was de- 
cided to negotiate the matter with the 
Treasury Department in an attempt to 
amicably resolve the controversy and stabi- 
lize the tax situation on a national level. 

The first step to accomplish this was 
to amend the convention form of annual 
statement to conform the statement treat- 
ment of the controversial items to the pre- 
dominant tax treatment by most of 
industry and as contemplated by the Treas- 
ury. It was decided to amend the state- 
ment so as to treat the questioned items 
as surplus adjustments, thereby keeping 
them from entering the Underwriting and 
Investment Exhibit, the basis for tax com- 
putation under the Code. This is accom- 
plished by having the special adjustments 
to surplus involving unauthorized reinsur- 
ance, nonadmitted assets and the Schedule 
P excess appear under the “capital and 
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the 


surplus account.” The effect was to by- 
pass the various court decisions with which 
you are all quite familiar, and also to 
obviate the necessity of taking these cases 
to the Supreme Court of the United States, 
In addition, the Schedule ‘P setup was 
altered to reflect for the first time adjust- 
ment expenses, both allocated and unal- 
located. This change more realistically 
details the reserves as respects the Schedule 
P lines and should make easier the proof 
of reasonableness of the case estimates 
under the subsequent development approach, 
hereinafter discussed. 


In this connection, the changes in the 
statement do not in any way detract from 
the value of the statement as an indication 
of financial condition but do, in fact, pro- 
duce a more accurate and realistic statement 
of underwriting results. The changes go 
as far as possible, within the ambit of the 
state statutory requirements of Schedule P, 
without eliminating Schedule P. Obviously, 
the next logical step is the elimination of 
the Schedule P requirement, with statutory 
safeguards to protect the public from under- 
reserving in the case of a new or financially 
weak company. As respects financial con- 
dition, the changes in no way increase the 
admitted assets or decrease the total liabili- 
ties. As respects liabilities, there has been 
a reassignment of some items, but the sur- 
plus has not been materially affected. 


To be more specific, the effect of the 
changes as respects liability and compensa- 
tion loss reserves is to substitute the tradi- 


tional case basis for the formula loss 
reserve. This will, in most instances, re- 
duce the liability for this item but such 
reduction is compensated for by the addi- 
tional expense, incurred 
but not reported, and by the new item of 
liabilities representing the excess of the 
formula reserve over the aggregate of the 
aforesaid items. Of course, there could 
be instances where the total liabilities 
would be greater than the statutory Sched- 
ule P requirement, such as where the 
aggregate under the new setup would ex- 
ceed the Schedule P reserve. However, if 
this occurs, the larger of the two, in effect, 
becomes the statutory reserve. 


reserves for loss 


Similarly, the net unearned premium re- 
serve might be reduced, but this in turn 
would be offset by the liability item repre- 
senting the difference between such net 
reserve, taking into consideration reinsur- 
ance in unauthorized companies and the 
reserve with the credit for such reinsur- 
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ance eliminated. The same theory applies 


to reinsurance recoverable on paid or un- 
paid losses due from unauthorized companies. 


From a_ statement standpoint, these 
changes, as the experience over the past 
five years will tend to prove, produce a 
more realistic and accurate showing of 
results from year to year. Thus, the earned 
premiums and incurred losses are developed 
on the basis of credit for all reinsurance 
effected with or due from all companies 
freed of distorted reductions due to statu- 
tory requirements or restrictions premised 
upon purely hypothetical considerations. 
Further, as respects the losses, the substitu- 
tion of the loss reserve on the case basis, 
assuming such reserve is realistically and 
properly estimated, results in a more accu- 
rate measure of the outstanding losses for 
such lines than the formula (Schedule P) 
reserve. Also, by separating the loss ex- 
pense element from the loss reserves, pre- 
existing distortions on a subsequent develop- 
ment basis have been greatly curtailed. 


It should also be noted that the elimina- 
tion from the underwriting profit and loss 
section of the exhibit of the increase or 
decrease in premiums in course of collection 
not admitted and of other items not ad- 
mitted produces a more precise showing of 
the actual gain or from this source 
during the taxable year, since the change in 
nonadmitted affected by state 
statutes and insurance departmental rulings 
which affect financial condition but have no 
bearing upon actual operating results. 
These changes are in line with fundamental 
thinking; this is important in that statutory 
requirements affecting only financial con- 
dition should not be reflected in the under- 
writing net results of a company, but should 
be reflected as surplus adjustments. I think 
you will agree that, apart from the need to 
stabilize the tax situation, these statement 
changes represent a distinct improvement in 
our accounting operations without in any 
way detracting from the statement’s basic 
function of indicating financial condition. 


loss 


assets is 


By reason of these statement changes, 
difficult transition-year tax problems were 
created for those companies which, in prior 
years, utilized the rationale of the various 
court decisions. In cooperation with the 
Treasury Department, procedures were 
worked out to lessen the impact of such 
transition to the new statement setup. The 
end result of these industry negotiations 
was the promulgation of Treasury Mimeo- 
graph R. A. 1819. This ruling provided 
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equitable mechanics for settling pending 
cases through the vehicle of consistent 
opening and closing reserves. I have been 
in close touch, during the past few years, 
with settlements under the mimeograph 
and it is gratifying to know that those who 
were obliged to utilize these procedures 
have amicably disposed of their cases. 


The substantive changes made in the 
conventional form, particularly as respects 
the Schedule P lines, means that we must 
continue to substantiate the reasonableness 
of our case estimates. However, this is no 
more than recognition that it is unrealistic 
to insist that the Internal Revenue Service 
accept any case estimates, whatever their 
amounts, which may appear in the annual 
statement. The net effect of the negotia- 
tions with the Treasury Department is that 
the convention form of annual statement 
remains the “basis” for computation of our 
tax liabilities, subject to establishing, as 
respects loss reserves, that they realistically 
reflect our outstanding case liabilities. To 
this extent, the subsequent development 
theory, which is the subject matter of field 
instructions to the auditing agents, is ac- 
ceptable to the industry provided a per- 
centage tolerance of up to 15 per cent is 
allowed and the method of development 
has some relationship in fact to our tradi- 
tional methods of development. In other 
words, as a test of reasonableness, we will 
not unduly quarrel with a subsequent de- 
velopment approach, but we must be on 
guard that such theory is not utilized by 
the revenue agent to force his judgment on 
us for that of our expert claim men in 
each case. 


The subsequent development theory of 
losses incurred has presented some rather 
serious problems. There is no uniform 
method of development prescribed by the 
Internal Revenue Service, and it is the view 
of most of us who have worked with this 
problem that it would be a grave mistake 
to have an arbitrary formula for subsequent 
development which all companies would 
have to use to satisfy the auditing agent. 
Any such approach would tend to lessen the 
flexibility we now have in proving the 
reasonableness of our reserves, particularly 
in view of the fact that some of the specialty 
companies, such as those writing predomi- 
nantly fidelity and surety, would find it next 
to impossible to comply with an arbitrary 
method. 


Generally, it has been my observation 
that the auditing agents have been most 
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realistic and practical in 
velopment formula which 
the reasonableness of 
permissible 


accepting a de- 
tends to prove 
within the 
tolerance. They 
have, of course, watched for so-called lump- 
sum loadings, and in a few instances have 
erroneously attempted to apply the 115 per 
cent yardstick on a per-line basis rather 
than on an over-all basis. I that 
a company adopt whichever development 
approach most accurately reflects its own 
operations and consistently utilize it from 
year to 


reserves 
percentage 


suggest 


year. Consistency is most im- 


portant, in my opinion, 


In this connection, however, some com- 
panies have encountered serious tax diff- 
culties by reason of the fact that certain 
insurance departments in their examinations 
have found the reserve estimates to be 
somewhat redundant, and have specified 
this in dollar amounts in the report of 
examination. In fact, in cases an 
attempt has made to recompufe the 
additional tax liability resulting from such 
redundancy even though it might be within 
the permissible tolerance allowed by the 
Treasury Department. In some cases this 
resulted in a substantial tax deficiency being 
assessed against a company, even though 
the subsequent development was within 115 
per cent. It would seem that consideration 
might be given in examination to finding 
that adequate or inadequate 
and stating the dollar amounts of deficiency 
only in the event of 
where 


some 


been 


reserves are 
inadequacy, except 
loadings are in- 
cluded in the outstanding reserves. 


obvious excessive 


The concerted effort by the Internal 
Revenue Service to force adjustment ex- 
(allocated and unallocated) 
essentially a “paid” basis now to 
have completely resolved favorably 
to the industry, and in conformity with the 
specific language of the Code. The most 
recent cases where this was attempted have 
now been resolved favorably, and as a 
result the Internal Revenue Service has 
issued the following published ruling (55-580) : 


penses onto 
seems 


been 


An insurance company (other than life or 
mutual), a mutual marine insurance com- 
pany, or a mutual fire insurance company 
issuing perpetual policies is “entitled, under 
the provisions of section 832(b)(6) of the 
Code, to a deduction for ‘expenses incurred’ 
involving estimates of future costs of adjust- 
ing claims and similar types of expenses, 
according to the accounting method adopted 
by the National Convention of Insurance 
Commissioners used in filing the company’s 
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annual statement. As in the case of deter- 
mining the ‘losses incurred’ deductible, no 
corresponding change should be made at 
the beginning of the year where the tax- 
payer has obtained substantial tax benefits 
through the method of determining 
adjustment expenses’ deductible in its re- 
turns for prior years, which returns have 
been finally and upon which the 
statute of limitation has expired. 


‘loss 


cle sed, 


“Methods required for the computation of 
adjustment expenses’ are not pre- 
scribed by the Internal Service 
and any reasonable method may be employed, 
subject to acceptance, upon examination, 
by the Revenue Service.” 


‘loss 


Revenue 


Any company faced with this problem, 
either by reason of audit or because of 
failure to claim such adjustment expenses 
in their tax returns, should immediately 
review the situation in the light of this 
favorable and realistic ruling. 


1954 Tax Code Provisions 


There are numerous provisions of the 
new Code which are of vital interest to 
insurance companies, especially those tax- 
able under Section 831. The following will 
tend to highlight these provisions, many of 
which are highly technical, but all of which 
may materially your year-end tax 
planning and to some extent your invest- 
ment policy. 


alter 


New pay-as-you-go system for corpora- 
tions.—A new system has 
been established under which corporations 


pay-as-you-go 


file a declaration of estimated tax, pay a 
part of their tax in advance, during the 
taxable year itself, and then file a final 


return and pay the balance of the tax after 
the close of the year. A corporation does 
not have to file a declaration or make these 
advance payments unless its tax liability for 
the year is over $100,000. 


A declaration must be filed by any corpo- 
ration if its income tax for the current year, 
after any allowable credits against tax, “can 
reasonably be expected to exceed $100,000.00.” 
A corporation would become liable for a 
6 per cent penalty for underpayment of 
estimated tax if it fails to file a declaration 
and pay the minimum estimated tax. 


The foregoing penalty will not be im- 
posed if the “estimated tax” on which the 
payment is based falls into any of the fol- 
lowing four categories: 


(Continued on page 764) 
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Flood and Disaster Insurance 
Receives Much Consideration 


The flood and 
lem, which is being considered by the Ad- 


disaster insurance prob- 
ministration, is one of the foremost topics 
being discussed by representatives of the 
industry. One of repre- 
sentatives, Earl A. Lamb, president of the 
National Association of Mutual Insurance 
Agents, recently declared that victims of 
floods and similar disasters can and must 
be offered some means of protection. In 


insurance these 


a speech before the Kansas Association of 
Mutual Insurance Agents, Mr. Lamb said 
that the flood should be grouped 
with other types of possible and potentially 
catastrophic occurrences of natural and un- 
foreseeable origin, and included in property 
insurance rate structures on a nation-wide 


hazard 


basis, 

Pointing out that much can be 
plished by construction of flood 
projects, he noted that floods can still occur 
in many areas of the country, along with 
such other possibilities as volcanic action, 
tidal waves and earthquakes. 
of nature, because of their infrequent and 
erratic characteristics, defy mathematical 
calculation of risk, and can be underwritten 
only by cooperation of the entire industry 
with the insuring public in all 
regions of the nation. By spreading the 
catastrophe risk burden over all property 
owners everywhere, with the participation 
of the federal government on a basis similar 
to that employed for war risk insurance, the 
disaster problem may be met. 


accom- 
control 


These forces 


together 


Local agents, he stated, must offer their 
services in the distribution of this protection 
and in the promotion of its public accept- 


ance. 


What the Legislators Are Doing 


New North Carolina Statute 
Causes Insurers Concern 


North Carolina’s recently. enacted House 
3111 96 was the subject of much discussion 


and concern at the recent annual meeting 


of the Bureau of Accident and Health 
Underwriters. 

House Bill 96, which became a statute on 
May 10, 1955, that for the ter- 
mination of all cancelable or nonrenewable 
individual and family hospital expense poli- 
-ommercial and _ health 
policies issued in the state after January 1, 
1956, notice of such termination be given 30 
days prior to the premium due date for the 
first year with an increasing period of no- 
tice, not to exceed two years, for the months 
of continuous coverage beyond the first an- 


requires 


cies or accident 


niversary date of issue. 

Backgrounding a panel discussion was a 
legislative bulletin, released by the bureau 
to its member companies, which read in 
part: “While House Bill 96 can be regarded 
in’ one sense as a compulsory experiment 
which some companies may wish to observe 
for a period of time before determining 
what steps to take in compensation, it 
should be borne in mind that the bill does 
require -a certain amount of deference to 
North €arolinians which is not required 
by the statutes of any other jurisdiction. 
Before according this additional benefit to 
new policyholders in North Carolina with- 
out charge, companies should seriously con- 
sider the effect which such a course of action 
may have on their operations in other juris- 
dicti ts. This is especially so in those 
jurisd*ctions which interpret their anti- 
discritnination statutes as requiring at least 
as favorable consideration for policyholders 
in their states as is accorded policyholders 
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elsewhere for the same premium on a given 
contract form.” 


The diversity of comment from the in- 
surer’s representatives indicated that the 
problem was a difficult one. Careful avoid- 
ance of any question of rates led the discus- 
sion into the general observations that rates 
must be increased if benefits were not re- 
duced or special forms drafted to meet the 
demands of the new law. Several insurers 
indicated that they were planning a with- 
drawal of their accident and health business, 
in whole or in part, from the state. Others, 
following a more moderate line, declared 
their intention of remaining and either in- 
creasing premiums substantially or redraft- 
ing their forms to decrease benefits. The 
latter approach, however, was viewed as the 
least convenient because of the present na- 
tion-wide switch-over of entire portfolios 
to meet the imminent mandatory effective 
date in most jurisdictions of the new uni- 
form individual and sickness policy ‘provi- 
sions law. 


John F. McAlevey, bureau counsel, em- 
phasized that the problem was one for 
each insurer to work out individually. He 
cautioned, however, that unless the action 
taken was objectively demonstrable, it would 
afford insurers no protection in other states. 
He further expressed the opinion that in- 
surers must do more than tighten up on 
underwriting. 


The bureau counsel’s viewpoint that strin- 
gent underwriting was not the sole solution 
received backing from other speakers, who 
noted the considerable interest being taken 
in the North Carolina developments by 
many other states. 


Other State Legislation 


New Jersey . . . Provision is made for 
the conversion of certain mutual benefit asso- 
ciations into mutual life insurance companies. 
Among other things, the associations must 
have transacted business in the state for 
not less than ten years. Chapter 230, Laws 
1955, A. B. 523, approved and effective 
October 20, 1955. 


Another recent New Jersey law provides, 
in part, that the words “registered mail’ 
when used in any statute shall be deemed 
to include the words “certified mail.” Chap- 
ter 226, Laws 1955, A. B. 590, approved 
and effective October 7, 1955. 


New Mexico . . . A new act, relating 
to the distribution of collections made by the 
Department of Insurance, creates a “fire 
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protection fund.” The money in the fund 
will be distributed to each incorporated city, 
town and village which has for at least one 
year prior to the distribution maintained an 
official fire department possessing fire ap- 
paratus and equipment of the minimum 
value of $1,000. Chapter 7, Laws 1955, §S. 
B. 11-X, approved and October 
10, 1955. 


effective 


Pennsylvania , . . The procedure for 
the payment of share accounts, issued by 
federal savings and loan associations in the 
name of a trustee, following the death of 
the trustee has been further outlined. Laws 
1955, S. B. 267, approved and effective 
October 6, 1955. 


Wisconsin . . A joint resolution, relat- 
ing to insurance coverage for accidents 
caused by uninsured drivers, urges the In- 
surance Commissioner to initiate confer- 
ences among insurance companies for the 
purpose of establishing a plan which will 
relieve the financial burden imposed upon 
insured motorists who are involved in col- 
lisions with uninsured drivers. The Commis- 
sioner is requested to report the progress of 
these conferences from time to time to the 
legislative council. Laws 1955, S. J. Res. 
113, approved and effective October 12, 1955. 


Pending State Legislation 


Delaware . . . Premiums on automobile 
collision and comprehensive insurance would 
not be subject to the 2 per cent 
premiums tax. H. B. 656, introduced Octo- 
ber 11, 1955. 


gross 


Pennsylvania . . . A new bill would 
provide for the establishment and main- 
tenance of unearned premium reserves by 
companies having the powers of title insur- 
ance companies. This reserve would be for 
the protection of the policyholders’ interest 
in policies which have not expired. H. B. 
1089, amended in House Committee on 
October 13, 1955. 


Wisconsin . . . A claims commission 
would be created to receive, investigate and 
make recommendations on claims presented 
against the state. The commission would 
be composed of representatives of the ex- 
ecutive office, of the department of budget 
and accounts, and of the attorney general’s 
office in addition to the chairmen of the 
senate committee on finance and of the 
assembly committee on finance. The com- 
mission would not be bound by common law 
or statutory rules of evidence. A. B. 845. 
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The Grace Period in Life Insurance 


By WILLIAM E. MOONEY 


The dearth of cases involving the 
grace period shows that insurers 
ate giving it a broad interpreta- 
tion, in keeping with its purpose 


\ OST STATES now provide that in 
. the standard provisions in life insur- 
ance policies a grace period, for the pay- 
ment of premiums, of one month or 31 days 
must be included. If the policy does not 
contain such a provision but the statute 
requires it, the statutory provision will be 
read into the policy.’ Prior to the enact- 
ment of any such standard provision, many 
life companies voluntarily provided a grace 
period for the payment of premiums. 

Insurance actuaries say there is really no 
need for a grace period, and that it is but 
an added expense to the companies.” This 
is true, as many companies now send notice 
to the policyholder in advance of the due 
date of a premium.’ In fact, notice of the 
approaching date for a premium payment 
is likewise a statutory requirement in some 
states. 

Premiums payable on an annual basis 
give the policyholder only one additional 
month in which to elect to pay his premium. 


1 National Life Company v. McKelvey, 131 
Tex. 81, 113 S. W. (2d) 160 (1938); Higgins v. 
Old Line Insurance Company, 122 Neb. 265, 240 
N. W. 275 (1932); Benatti v. John Hancock 
Mutual Life Insurance Company, 290 Ill. App. 
438 (1937). 

2 Maclean on Insurance (6th Ed.), p. 781. 

3 See Illinois Insurance Code, Sec. 234; Kansas 
Insurance Code, Secs. 40-410 and 40-411; New 
York Insurance Law, Sec. 151; North Carolina 
Insurance Laws, Sec. 58-207 and others. 


Grace Period 


Premiums payable on the semiannual, quar- 
terly or monthly basis give the policyholder 
a grace period at every such interval. Inas- 
much as the policyholder has an additional 
period in which to elect to pay or not, there 
is always an adverse selection against the 
company because the ill health of the policy- 
holder, or any other occurrence that might 
make him uninsurable, will impel him to 
retain his protection. 


There is one phase to the grace period 
that is sometimes overlooked. It is a period 
during which the company may contact the 
policyholder and solicit the retention of his 
policy. The policyholder already has notice 
of the due date of the premium, and the 
premium has not been paid. The grace 
period is then utilized to its fullest by alert 
companies and agencies. This period serves 
as a very legitimate excuse to contact the 
policyholder, and agents assert that it is 
possible not only to get the renewal pre- 
mium (and give the agent a renewal com- 
mission), but also to write substantial 
additional insurance, either on the policy- 
holder or on the leads he furnishes. 


The grace period does not contemplate 
free insurance. It does not operate to con- 
tinue the policy in force after it expires by 
agreement of the parties,* but there is free 

4 Davis v. Metropolitan Insurance Company, 
161 Tenn. 655, 32 S. W. (2d) 1034 (1930); Miller 
v. Travelers Insurance Company, 5 Life Cases 
117, 143 Pa. Super. 270, 17 Atl. (2d) 907 (1941); 
Burstein v. State Mutual Life Assurance Com- 
pany, 6 Life Cases 702, 140 Neb. 624, 1 N. W. 
(2d) 115 (1941); Kimbal v. Travelers Insurance 
Company, 7 Life Cases 1108, 151 Fla. 786, 10 
So. (2d) 728 (1942). 













































































































































































































































































































insurance if the policyholder .takés the full 
grace period and does not pay the past due 
premium. To be true, there is. no Joss on 
the policy or the policy would have become 
a claim. However, one knows the axiomatic 
rule of insurance that an exposure or risk 
costs money, even if every exposure or risk 
does not result immediately in a loss. 


Courts have had a two-way approach to 
the rationale underlying the grace period. 
One theory is that all life insurance agree- 
ments are intended to run for the life of 
the insured,’ subject to forfeiture for non- 
payment of the scheduled premiums. Thus, 
a 30-day grace period would extend the time 
within which the premium might be paid.° 
In the Taylor case (cited at footnote 6) it 
was held that where a life policy so provided, 
the payment of a premium might be post- 
poned for one month beyond its due date. 
Payment could then be made at any time 
during the month and by one other than 
the insured. The court said: “If . .. the 
insured had immunity from forfeiture 
then his declining to pay [the premium] 
before such immunity period ended could 
not work a forfeiture.” He had the option 
to pay at any time during the grace period, 
or not to pay at all. A statement by the 
insured that he did not intend to continue 
the policy was not a surrender of his con- 
tract rights. No consideration passed to 
him. He also had a right to change his mind. 

When the Taylor case reached the circuit 
court of appeals, the court held that when 

5 This theory gets a beating when endowment 
or term insurance is considered. 

®* Taylor et al. v. Provident Savings Life 
Assurance Society, 134 F. 932 (1905); see same 
case in 142 F. 709 (CCA-3, 1906). 

7 Hand v. Equitable Life Assurance Society, 
296 N. Y. S. 543 (1938). 

§*‘A provision that the insured is entitled to 
a grace period either of thirty days or of one 
month within which the payment of any premi- 
um after the first may be made, subject at the 
option of the company to an interest charge 
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a policy contains a grace period for the 
payment of premiums, the policy is not 
forfeited at the beginning of the grace 
period so as to make the grace period a 
reinstatement period only. 


A second theory is based on the idea that 
default takes place when the premium is 
not paid when due, and no insurance protec- 
tion is afforded when the insured dies within 
the grace period unless the premium is 
paid prior to the death.’ Under this theory, 
the grace period is actually an elective period. 
The policy becomes forfeited, and remains 
so until the premium is paid. If the pre- 
mium is paid before the policyholder dies, 
the policy is in effect. If the policyholder 
were to die before the premium was paid, 
then there would be no claim. 


The standard provisions required by stat- 
ute now have superseded both theories. The 
grace period is a matter of right, whether it 
is written in the policy or not. The lan- 
guage is uniform, and payment of premiums 
is permitted at any time during the period. 
If the insured should die during that period 
without the current premium having been 
paid, the policy is still in force and effect. 
The condition of the insured’s health during 
the grace period has nothing to do with the 
privilege.® 


It often occurs that the insured dies within 
the grace period without the premium having 
been paid. In settling a death claim, the 
company will deduct for the unpaid premi- 


not in excess of six per centum per annum for 
the number of days of grace elapsing before 
the payment of the premium, during which 
period of grace the policy shall continue in 
force, but in case the policy becomes a claim 
during the grace period before the overdue 
premium is paid, or the deferred premiums of 
the current policy year, if any, are paid, the 
amount of such premium or premiums with 
interest thereon may be deducted in any settle 
ment under the policy.’’ 
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um and for interest thereon from the date 
the premium went into default. 


Satery Case 


points out a situation 
that arisen. In that case the 
insured announced that she intended to drop 
the policy, writing a letter to the company 
to that effect. The company assumed that 
the policyholder knew what she was doing. 
However, during the grace period, and while 
the premium was technically in default, she 
was accidentally killed. The beneficiary sued 
the company, but the district court upheld 
the company’s position that the instructions 
to the company by the policyholder effected 
a termination of the policy. On appeal, the 
district court was reversed and the company 
held liable on the policy. There was no 
dispute that except for the insured’s letter 
to the company, the grace period would 
have continued the policy in force. 


The Satery case * 
has not often 


The reviewing court held that the letter 
stating an intention to drop the policy was 
ineffective There was 
no consideration for the letter, and inasmuch 
as the policyholder was releasing or waiving 
a substantial right, the letter could not con- 
stitute a cancellation. The intention to drop 
the policy could be held to mean that she 
would do so as of the expiration of the 
grace period. Or, she could still change her 
mind and even continue the policy by pay- 
ing the premium the last day of the 
grace period (assuming that day to be a 


for several reasons. 


on 


business day). 


practice, the premium be- 
the first day of the 
The insured had an option during 


usual 
on 


Under 
comes due grace 
period. 
the whole of the grace period to pay the 
premium or not. If she elected not to pay 
it and the grace period expired, the insur- 
ance would be forfeited automatically. There- 
fore, if the company wished to complete a 
cancellation of the policy in the Satery case, 
it should have refunded to her the propor- 
tionate part of the annual premium based on 
13 months’ coverage. In other words, if the 
annual premium would be $39, the refund 
would be at the rate of $3 a month. This 
calculation runs counter to the fact that the 
premium is based on a 12-month, or annual, 
But, the thirteenth or extra month 
is optional with the insured. She is entitled 


basis. 


Great American Reserve Insurance 
278 S. W. (2d) 


* Satery v. 
Company, 2 Life Cases (2d) 327, 
377 (Tex. Ct. Civ. App., 1955). 

10 McMaster v. New York Life Insurance Com- 
pany, 90 F. 40 (Iowa, 1898): see also 78 F. 33 
(1897), 87 F. §&3 (1898) and 99 F. 856 (Iowa, 
1899). 


Grace Period 


to all of it. If she desires to give it up, 
then she should be reimbursed for the por- 
tion she loses. This practice, if indulged 
in to extent, would result in a great 
waste of time on the part of an insurance 
company. The average policyholder who 
intends to drop his insurance does so with- 
out announcing an intention. If the inten- 
tion is announced to the company, it could 
reach the company during the 
grace period. The mechanics of a refund 
from the company would consume some 
time, especially where the company would 
also be pursuing some effort to have the 
policyholder change his mind. 
are purely conjectural as no policy contains 
any alternative whereby a policyholder could 
receive a refund for the grace period or 
part of it, although it is: conceivable that 
this period or a part of it can be released 
for a due consideration. 

The court in the Satery case indicated 
that this the first time 
point had been ruled on by a reviewing court. 


any 


before or 


These ideas 


was this precise 


McMaster Case 


In the McMaster case” there was 
evidence that the insured did not intend to 
make a second payment on his life policies. 
The insured stated he thought of taking 
insurance in another company in lieu of 
some of the insurance he already had. How- 
ever, he did not release the defendant com- 
pany from its liability, nor could it have 
been determined that if he had lived he 
would have forfeited the insurance. The 
court held that he was entitled to the full 
period of grace in the payment of premiums, 
and that if he died during that period the 
policies would have been in force. 


some 


The grace period has been construed on 
several When the premium is 
due in February, the one-month grace period 
has been held to extend 31 days, and not the 
28 days usually alloted to February.” A 
premium payable in installments is not in 
arrears until the grace period following the 
nonpayment of any installment has expired.” 

The dearth of involving the grace 
period indicates that the companies are giving 
it a broad interpretation, in keeping with its 
purpose. Cases similar to the Satery case 
will probably not arise in the future. 


[The End] 


11 Benatti v. John Hancock Mutual Life Insur- 
ance Company, cited at footnote 1. 

12 Bolton v. Standard Life Insurance Company, 
219 Ill. App. 177 (1920). 


occasions. 


cases 








On November 1, 1955, at the Eleventh Annual Meeting of the 
National Association of Independent Insurers, the author, 


of Shelby Cullom Davis & Company, New York City, spoke on 


The Place of Common Stocks 





in an Insurance Investmefott 


| Ere GOING to open this discussion with a 
bold statement: Common stocks, of the 
garden variety that is, have little place in 
an insurance company portfolio. I wonder 
how many of you expected me to say that! 
One day they’re up, another day they’re 
down—like a tug of war between the bulls 
and the bears. But before you begin to 
label me truly reactionary in my thinking, 
let me proceed. Uncommon stocks, in whose 
future you justifiably have faith, have an 
increasingly important place as investments 
for insurance companies. Maybe this is 
the century of the common man—but it is 
also the era of the uncommon stocks. 


Now far be it from me to be a stickler 
for words, but if I had my way, the expres- 
sion “common stocks” would be abolished. 
Common stocks to many seem to connote 
ticker tape, tips and trouble. That all goes 
back to 1929-1932. Instead of talking about 
common stocks, I prefer to talk about what 
these common stocks represent—shares in 
the expanding industry of growing America. 


Would you rather share in something 
that is increasing or would you rather “play 
it safe” and receive a fixed return each 
year? That in essence is the problem con- 
fronting the insurance investment officer 
today. Of course, he has the problem of 
how much he can afford to invest in shares 
in America, how much of his policyholders’ 
surplus can be placed in fluctuating values. 
Several years ago I probed this problem 
as deeply as I knew how and came up with 
some rather complicated formulae having to 
do with insurance and investment exposure. 
I’m not going to repeat them, but I am 
going to address myself to the problem: If 
you have room for common shares in your 
portfolio, why should you buy them? What 
can they be expected to do for you? 


Again let me revert to the fundamentals 
of common stocks or share ownership. The 
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owner of a common stock owns a share in 
the business. As the business grows and 
prospers, the shares earn more money, pay 
more dividends, hence become more valu- 
able. If you do not have to worry about 
fluctuations, if the market value of your 
common shares could decline 50 per cent to 
75 per cent without beginning to impair 
capital, then under normal conditions of 
insurance exposure you are justified and 
should have common shares in your portfolio. 


I do not need to quote elaborate statistics 
to illustrate that America is once again on 
the march to higher and higher standards 
of living. It is difficult indeed to pick up 
a publication these days without a revela- 
tion of what 1965 or 1975 will be like. And 
we should like both of them! In Boston 
just a week or so ago the twenty-seventh 
annual conference on distribution took place. 
It was estimated that the gross national prod- 
uct (value of the nation’s goods and serv- 
ices) would increase 40 per cent by 1965 
and 71 per cent by 1975. Other forecasters, 
from Washington and private business, hold 
similar views. Because of (1) our dynamic 
population increase, (2) amazing advances 
in technology, (3) the dawning of what 
history may term the atomic age, (4) the 
steadily rising discretionary (over and above 
food, clothing and shelter) purchasing power 
and (5) the propensity of our people to spend, 
the American economy is still in the early 
hours of its destiny. 


Now my question to you is: How can 
your investment portfolio share in this 
growth without ownership of shares in the 
enterprises that will grow in America? 
There is no other way. 


However, just because America is destined 
to grow and become more prosperous dur- 
ing the next decade does not mean that all 
industries and all companies will grow at 
the same rate. Here selectivity must be 
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By SHELBY CULLOM DAVIS 


stressed and here is where uncommon stocks 
or shares have their day. You generally 
don’t buy averages, you buy shares that 
do better or worse than the averages, The 
old story of the railroad porter is very 
much to the point. What was his average 
tip, he was asked. A dollar, he replied. 
But then as an afterthought, he added, 
the trouble is, hardly anyore ever tips 
the average! 

What should be the criteria of selection 
for these uncommon shares that will out- 
perform the averages? Certainly a reason- 
able yield is one—but only one. In general, 
shares should yield more than bonds be- 
cause, of course, interest on the bonds is 
paid before dividends on the stocks. The 
bond holders get theirs first. How much is this 
safety factor worth? Usually in the neighbor- 
hood of 33 per cent to 50 per cent greater 
annual return or approximately 11% per cent. 
For those insurance companies paying the 
full corporate rate of 52 per cent on interest 
received from bonds, there will be an obvious 
yield attraction from shares which yield 
even less. Dividends received from stocks 
are 85 per cent exempt and the corporate 
rate applies to only 15 per cent, producing 
an effective tax rate on dividends of 7.8 
per cent. Therefore, when the before-tax 
yield narrows to zero for stocks compared 
with bonds, the after-tax advantage is still 
nearly double for stocks versus bonds. It 
pays to use a sharp pencil in figuring bond 
and stock yields these days when the tax 
collector plays so prominent a role. Re- 
member, it is what you keep that counts. 


Now I am going to throw out a chal- 
lenging remark with which orthodox invest- 
ment men will probably disagree. And I 
make it because, as in military tactics, it 
does no good to fight the last war. It does 
no good to sit behind a Maginot Line of 
bonds and pretend that you are safe. It is 
far better to survey the fundamentals to 


Common Stocks 


see the hazards and endeavor intelligently 
to cope with them. 


The fundamental hazard to the investor, 
as I see it, is the huge inflationary potential 
which exists in this country in the form of 
bank and savings deposits, other forms of 
savings and credit facilities. If everyone 
in America used the financial means at their 
disposal to acquire either goods for their 
personal consumption or for their homes, 
or shares in America’s enterprises, there 
would simply not be enough to go around. 
The potential demand far overshadows the 
potential supply. Fortunately, we do not all 
act on identical impulses or emotions in 
this country, although the action of the 
stock market on September 26, 1955, might 
seem to contradict this statement. There- 
fore, while a tremendous inflationary poten- 
tial exists in the means of our people to 
acquire more than our actual supply, the 
danger that they will all be activated at the 
same time is remote, unless an emotional 
shock intervenes which will cause people 
to prefer tangibles or shares to cash and 
bank and savings deposits. 


Apart from such an emotional shock there 
are other factors at work which, over a 
period of time, would seem to make for 
continued inflation. First would be the Full 
Employment Act of 1946 whose significance 
is just beginning to be grasped by the 
financial community. Both parties now sub- 
scribe to the Full Employment Act which 
in essence states that government will in- 
tervene with its full powers to restore full 
employment whenever it is threatened. It is 
safe to say that nearly everyone agrees 
with the objectives of the act because de- 
pressions have few friends. It is very dif- 
ficult to achieve full employment without 
keeping plenty of money in circulation and 
if private business is not able to do this 
in the future, the government probably will. 
The result could be huge federal deficits 
which, with depreciating currency, have al- 
ways accompanied inflation. 


In addition to the Full Employment Act 
of 1946 which is really the cornerstone of 
our economy, and incidentally the best 
market letter of the current (not, I trust, 
late) bull market, there is, of course, the 
constant pressure on hourly wage rates on 
the part of the trade unions. This has a 
constant influence upward on the price 
level. And if the trade unions are getting 
theirs, the farmers cannot be far behind, 
and in our semimanaged economy of today, 
the government has at its disposal means of 
raising the income of the farmers through 
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commodity price props which in turn raise 


the cost of living. This is not the time or 
place for an economic discussion but | 
think few ‘economists will disagree that 


inflationary bias in our economy 
which will exert an upward pull to the price 


there is an 


level Wver a period of five or ten years 
of the foreseeable future. 
. 
If our general price level is moving 
higher, then the old view that bonds are 


safer than stocks may be more fiction than 
fact. 
semiannually over a period of 30 years, at 
the end of which time principal is returned 
intact if this principal has depreciated 50 
per cent or more in purchasing power dur- 
ing the time. It is a game. 
Although one can point out that technically 
short-term 


It does little good to receive interest 


same losing 


insurance liabilities are current 
obligations which can be discharged out of 
current premium and that more 
premium incgme will be received as the 
price level adwinces, still it seems not only 
foolhardy but wasteful to sterilize 
surplus in bonds’ which have no chance of 
increasing in value with the the 
level. 


income, 


one’s 


rise of 
price 

The record shows very clearly that during 
the inflation after World War II the com- 
panies whose assets were invested largely 
in bonds needed to go to their stockholders 
for additional funds far more frequently 
than those companies whose surplus was 
invested in part or in whole in common 
shares. I can cite examples of companies 
which have recently altered their invest- 
ment policies after several trips to the 
capital market to obtain new capital during 
the past As the price level 
advances and as premium volume expands 
then more capital 
surplus become necessary. Companies can, 


seven years. 


commensurately, and 
in effect, obtain this additional underwriting 
capacity in the future by investing now in 
the prime industries of this country which 
seem destined 
to be worth more over the years. 


The shares in an 
insurance investment portfolio hence rests 
(1) the inflationary bias 
which should the 
general price level to advance over a period 
of years, thus creating the need for addi- 


to grow and consequently 


argument for common 
upon two factors: 


of our economy cause 


tional underwriting capacity because of the 
consequently increased premium volume; 
and (2) the growth of this country in 
population and national income which should 
make for increased business, greater profits 


and higher dividends for the share owners 
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The amount of common stocks which 
can be acquired will depend upon each 
company, its insurance exposure, its 
investment exposure, its underwriting 
record, its reinsurance commitments, 
and the emotional willingness of each 
management to accept additional in- 
vestment risk, the author states. 
oS 


of the great companies in the 


industries of America. 


important 


If I thought the price level in America 
by 1965 would be lower than today—that 
haircuts, for example, which during my 
lifetime have gone from 25 cents to $1.50 


with $2 threatened, will suddenly reverse 
themselves and go back to say $1, along with 
commensurate changes in the general price 
level—or if I believed that America was 
to stop growing in population and 
wealth and that ten years from now there 
would be people 
would not 
investments 
panies or for anyone else. 
lieve the opposite will be true and that 
should assume an increasingly im- 
portant part in insurance company portfolios 


going 


less busi- 
common 


fewer doing 
then [| 


shares as 


ness, advise 
insurance com- 


However, I be- 


for 


shares 


Granted this premise, the question then 
becomes when and which common shares to 
buy. And the “when” quickly becomes: 
“Is the market too high now?” Whether 
the market is too high now or not depends 
entirely upon one’s criteria. If the stand- 
ard of the past, then 
assuredly the market is “too high” because 
it is selling 20 per cent to 25 per cent 
above its 1929 peak, and it took 26 years, 
or almost a generation, for prices to get 
back to where they were in that fateful 
year. However, I would be the last to 
believe that the past is a reliable guide to 
the future. If it were, everything would be 
too and we could all stop working. 
No, while the future is sired of the past, it 
is subject, like a growing child, to its own 
environment, and usually ends up by be- 
coming quite different. The future, like 
lightning, seems to twice in 


judgment is to be 


easy 


never strike 
the same place. 

Common shares, I submit, should be judged 
on their intrinsic value at the moment plus 
their future prospects.’ And’ by intrinsic 
value I mean, first and foremost, earning 
power, not just for one year but over a 
period of years. It is earning power which 
represents the sum total of product 
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ceptability on the part of the public plus 
managerial ability on the part of the man 
agers of the enterprise, the result of all of 


which should be satisfaction to the investor 


in the form of dividends. It is earning 
power which is the life blood of investments 
and which should be the major determinent 


of stock values. 


much should be paid for this earn- 
Should the multiple be 
15 times earnings or Again 
Obviously the earn- 


How 


ing power! ten or 


more? there is 


no ready rule of thumb 
ing power of a corporation growing at the 


rate of only 5 per cent per year is worth 


less than the earning power of a corpora- 


tion growing at the rate of 20 per cent per 


I 
annum. The earning power of the corpora- 
tion in a depression-proof business is worth 
more than the earning power of a corpora- 
There 


corporation 


tion in a “prince or pauper” business. 


are many other variables. A 





with a long record of earnings and depth 
in management is worth more than a one- 


man company with a short, albeit brilliant, 
record. In other words, as in most problems 
of investment, there is no substitute for 
judgment. Informed judgment of the in- 


dustry and judgment of the company and its 
the 


a security. 


managers is ot first importance in the 


selection of 
with an in 
the 


high even though they 


[hat is why common shares 


different record of success, such as 


stocks, may be 


coal 


6 per cent and sell at only eight 
may 


yield over 


times earnings whereas another stock 
be cheap yielding less than 1 per cent and 


selling at 30 times earnings. 


At present the 100 common shares which 
firm follows regularly as representing 


the prime property of this country are selling 


our 


at approximately 12 times this year’s es- 
timated earnings, to yield more than 4! 
per cent. Is this high? Not compared with 
previous market peaks when investors were 
willing to pay 19 times current earnings, as 
in 1929, nearly 17 times the 
1937 peak and 16 times at the 1946 peak, 
and when stocks actually yielded less than 
bonds. Today, the inflationary 
threat which I have mentioned and despite 
the loss of 50 per cent in the purchasing 


earnings at 


despite 


power of our dollar over the past 15 years, 
common shares yield 40 per cent more than 
For insurance companies, taxable at 
interest, 


bonds. 

the full 
common shares today yield not 40 per cent 
but 200 per cent 
Can there be any 


corporate rate on -bond 


than bonds more 


than government bonds. 


more 


more eloquent testimony of the place of 


common shares as investments for insur- 


Common Stocks 





Because of the inflationary bias of 
our economy, increased ownership of 
shares by insurance companies will 
make for increased underwriting ca- 
pacity in future years and will also 
provide a hedge against the upward 


pull of costs of the claim reserves. 
a 


ance 200 cent addi- 
tional after-tax income per year from high 
grade common 
rapid rate 
ment in 


companies? This per 


shares compounds at a 
though the initial 


11 
small. 


even invest- 


common shares be 

From the standpoint of both earnings and 
yield, quality common shares do not 
Probably 


on the bargain counter as they 


seem 
overpriced today. they are not 


appear im 


retrospect to have been in 1948-1949—but 
how many who say the stock market is 
high now were saying that the stock market 
was cheap then? Probably very few. The 


fact is that the attitude of investors toward 


the stock market frequently is more emo- 
1948-1949 investors 


postwar 


rational. In 
about the 
which supposed to 
Now, however, 
the 
attitude of most businessmen and investors 
the future. Instead of expecting a 
our best both in 
Washington and in business, tell us that the 
future is bright indeed. I happen t 
forecasts as I have indicated previ- 
With this background 
investment decisions it sur- 
me if the finest 
properties in the country we call 
was more than 12 


prime property, 
times earnings. Either the future will not 


tional then 


were worried coming 


depression was follow 


every major war. there has 


been a complete change in emotional 
toward 
depression, economists, 
believe 
these 
ously. optimistic 
for would be 


pri 





ing to value of our 


, which 


not 


be as rosy as is now believed or investors 
will begin to pay more for the prime prop- 
erty of our country. 

not be 
in the market. We 
one now which 


not to that there will 
intermediate corrections 
are probably in the midst of 
extend into 1956. 
stocks, like never 


This is say 


well The price of 


the 


may 


tree, has grown to 


the sky. The present period is dominated 
by uncertainty as to the business climate 
for the four years beginning 1957. While 


such uncertainty persists, the market as a 
whole may occupy a trading range bounded 
by the highs of September 23, just prior 
to President Eisenhower’s heart attack, and 
the lows which were reached on the third 
successive “black Monday.” 
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Such a ‘period would actually be a good exposure, its underwriting record, its rein- 
one for “thsusdnce investment officers to surance commitments, and the emotional 
begin to-place’some.of their available funds willingness of each management to accept 
in the best quality common ‘shares. There additional investment risk. Each company, 
should be plenty of time for study and in other words; must decide what its pro- 
no need to rush in headlong. The shares’ gram and objectives will be. 

should be bought with the idea of perma- (3) Although historically the market asa 
nent investment in the essential, growing whole is high, from the intrinsic value 
industries of the country. The best results standpoint, the market is still moderately 
have been obtained not by endeavoring to priced, particularly in view of our bright 
“outsmart” the experts and guessing the business future. Common shares return 40 
lows and highs of the market, but by in- per cent more than bonds and after full 
vesting at regular intervals in recognized corporate taxes no less than 200 per cent 
quality issues. Over a period of time an _ more than bonds. 

average price will be obtained for these 
issues. This will probably be more satis- 
factory in the long run than waiting and 
attempting to guess how low the market 
is going to go. The only way to begin 
is to begin. 


(4) Because of the inflationary bias of 
our economy, increased ownership of shares 
by insurance companies will make for in- 
creased underwriting capacity in future years 
and will also provide a hedge against the up- 
: ward pull of costs of the claim reserves. 
In summary, remember these points: (5) Only through increased ownership of 

(1) Common stocks have no place in an_ shares in America can insurance company 
insurance company portfolio but uncommon portfolios reap the full benefit of what his- 
stocks, the quality issues, do. tory may record as one of the most exciting 

(2) The amount of common stocks which and dynamic periods in American business 
can be acquired will depend upon each com-_ history. America is still in the morning 
pany, its insurance exposure, its investment of its destiny. [The End] 


WORKING CAPITAL 


The net working capital of United porations were making heavy federal tax | 
States corporations continued to increase payments on last year’s income tax lia- 
during the second quarter of this year, bility under the accelerated payment | 


reaching a record high of $100.6 billion program. Corporate inventories are 
as of June 30, 1955. This was reported estimated at $65.5 billion, a decline of 
in a recent analysis made by the Securi- 200 million for the period, and about 
ties and Exchange Commission. The $300 million below the level of a year ago. 
$2.5 billion increase for the months April On the liability side, notes and ac- | 


through June is the largest quarterly counts payable increased by $700 million 
gain since the second quarter of 1950, over the second quarter and are esti- 
and follows a rise of $2.3 billion re- mated at $54.9 billion at midyear. The | 
corded in the first three months. The jncome tax liability account decreased by 
second quarter’s increase in working capital $1.3 billion to a level ot $12.1 billion; the 
reflects an increase of $2.2 billion in cur- 
rent assets, along with a decline of over 
$200 million in current liabilities. 


substantial tax payments were offset to 
a considerable degree by the accruals on 
increased earnings during the second quar-_ | 
According to the report, by far the ter of 1955. Other current liabilities were | 
biggest change in current asset items reduced by $500 million, and amounted | 
was an increase of $2.3 billion in notes to $20.1 billion at the end of June. 
and accounts receivable to a level of é . me 3 
$70.1 billion. Most of the increase in . As ane other ee affecting corporate 
putaiethtes centered: ie tne mamaibe- financial position during the second quar- 
turing and sales finance groups with ‘eT of 1955, in addition to the $2.5 billion 
each indicating gains of about $1 billion increase in working capital, corporations 
for the quarter. Other asset item changes imvested over $6.1 billion in plants and 
were mostly small. The combined hold- equipment. About 80 per cent of neces- 
ings of cash and United States Govern- sary funds to finance this $8.6 billion 
ment securities increased by $200 million expansion came from internal sources— 
for the quarter even though most cor- retained earnings and depreciation accruals. 
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Has Competition Made 
Present Rating Laws Obsolete? 


By R. G. JAMIESON 


HE GREATER PART of our states 
have now had six to eight years of 
experience under their rating laws. We 
know that when laws of the nature of our 


rate laws are in effect over such a period 
of time there is great danger of their being 
taken for granted. Habits of administration 
and compliance are formed, and such habits 


tend to inhibit change even though the 
reason for the laws have vanished. 
Have the passage of time and the ex- 


perience of the administration of the rating 
laws indicated that such laws are obsolete? 
Has increased competition produced a situ- 
ation which calls for a change? 

The so-called all-industry legislation, which 
most of our states adopted, was considered 


necessary at the time in order to maintain 


the regulation within the states. There 
were some brave individuals who denied 
that it was necessary. Consequently, in 


a few states the law passed was fundamen- 
tally different from all-industry bill. 
Idaho California examples. 


the 


and are good 


No one contends that the California and 


Idaho laws and the experience thereunder 
are not sufficient to satisfy the Congress 
and Public Law 15. The near panic and 
hysteria which provoked the all-industry 
bill brought about unnecessary legislation. 
In retrospect, and as Monday morning 


quarterbacks, we can see the mistake. Cali- 
fornia and other states which did not panic 
have legislation which is sensible and logical. 


Most of the trouble under the all-industry 
type of law has arisen from the absence of 
definitions of the standards. 


The law states 


that a rate shall not be “excessive” or 
“inadequate,” but there is no definition of 
either term. As a result, under the same 
laws Insurance Departments have estab- 
lished a wide variation of interpretation of 
the meaning of “excessive.” The law has 
placed a very unreasonable burden of in- 


terpretation on the Departments. 


Rating Laws 


The author, who is general manager 
of the Detroit Automobile Inter-Insur- 
ance Exchange, delivered this paper 
before the Eleventh Annual Meeting of 
the National Association of Independent 
Insurers on November 2 at Chicago. 


California defined “excessive” and “inade- 
quate,” and it would be difficult to find 
better definitions. In California, when 


competition, the rate cannot be 
Under the definition of 
quate” the Commissioner can know when 
to step in to prevent insolvency or “cut 
throat” cutting of rates. As long as there 
is competition the Commissioner in Califor- 
rate 


there is 


excessive. “inade- 


nia has no concern over a increase. 


I believe that conscientious career 


sonnel in our Insurance Departments, and 


per- 
Insurance Commissioners, who have made 
a study of the situation, fully realize that 
the all-industry type of law should be 


changed. 


This brief discussion does not permit a 
detailed account of the reasons for a change. 
I believe that most of us in the Departments 
and the industry can that such 
laws should be changed for the following 


reasons: 


now agree 


(1) Competition is a sufficient protection 
to the buyer. There is less reason for pro- 
tecting the buyer against a high rate on 
insurance than there is in protecting him 
on the price of an automobile. In fact, 
there is more rate competition in the insur- 
ance business than in the automobile manu- 
facturing business. 

(2) The filing of stale statistical experi- 
ence is a useless burden for companies and 
Departments. The adequacy of the rates of 
one company cannot be determined by such 


por led experience. 
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(3) Departments should be freed of the 
responsibility of determining whether a 
rate is excessive (where there is competi- 
tion) so that more attention can be given 
to the other responsibilities of the Department. 

(4) The wide variation in interpretation 
of present laws is a headache to companies 
operating in several states. The company 
operating in state, or two or 
states, may suffer in competition where 
there is a narrow or tough interpretation 
of “excessive” in these states. 


one three 


(5) A narrow interpretation of “excessive” 
may threaten the solvency of small com- 
panies, and would discourage the organiza- 
tion of new companies. 

(6) The whole theory of narrow inter- 
pretation is opposed to the fundamentals of 
competition in our free enterprise system 
of economy. 

(7) The all-industry type of legislation 
was passed only because it was considered 
necessary to keep regulation within the 
states. We now know that it js not neces- 
The California type of law is more 
conducive to competition and safer from the 
standpoint of solvency. It Public 
Law 15. 


sary. 
satisfies 


If these reasons for a change are sound, 
what is delaying a change? 

I firmly believe that a change in the all- 
industry type of outlined above, 
would be welcomed by the great majority 


law, as 


ENT REQUIRED BY THE ACT OF 
24, 1912, AS AMENDED BY THE 








ACTS OF MARCH 3, 1933, AND JULY 2, 1946 
(Title 39, United States Code, Section 233) 
SHOWING THE OWNERSHIP, MANAGE- 


MENT, AND CIRCULATION OF 

INSURANCE LAW JOURNAL published monthly 
at Chicago, Ill., for Oct. 1, 1955. 

1. The names and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher: ‘Commerce Clearing House, Inc., Chi- 
cago 1, Illinois. 


Editor: Henry L. Stewart, Chicago 1, Illinois. 
Managing Editor: Robert C. Bartlett, Chicago 1, 
Illinois. 


Business Manager: George J. Zahringer, Chicago 1, 
Illinois. 


2. The owner is: (If owned by a corporation, its 


name and address must be stated and also immedi- 
ately thereunder the names and addresses of stock- 
holders owning or holding 1 percent or more of 
total amount of stock. If not owned by a corpora- 
tion, the names and addresses of the individual 
owners must be given. If owned by a partnership 
or other unincorporated firm, its name and address, 
as well as that of each individual member, must 
be given.) Commerce Clearing House, Inc., Chi- 
cago, Illinois; C, T, Corporation System, Wilming 
ton, Delaware; The Corporation Trust Company, 
(Del.),_ Wilmington, Delaware; The Corporation 
Trust Company, (N.J.), Jersey City, New Jersey; 
The Corporation Trust Company, (N. Y.), New 
York, New York; Eddy & Company, New York, 
New York; The Millbrook Tribute Garden, Inc., 
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of the best minds in the Insurance Depart- 
ments. Certainly it would be beneficial to 
the great majority of companies in this 
highly competitive business; and at least as 
beneficial to the companies in a bureau as 
it is to independents. 

The all-industry type of law presents a 
problem of administration because it does 
not fit in with a highly competitive busi- 
ness. It is unnecessary and a burden to 
Departments and to companies. In this 
progressive era we should cooperate in 
aggressively working for a change in the law. 

But how can the laws of the states be 
changed? In spite of the bad results of 
the wide variation in interpretation of the 
laws, there has been no organized attempt 
to make a change. Satisfactory’ administra- 
tion of the laws in a number of states has 
tended to discourage action for a change. 

The National Association of Insurance 
Commissioners could appoint a committee 
to study the philosophy of rate regulation. 
An industry committee could come up with 
recommended legislation. There is not 
much chance of action in individual states 
being productive of a major change in the 
next few years. 

This matter is of such importance to the 
Insurance Departments and goes to the root 
of so many of their problems that the In- 
surance Commissioners could well take suffi- 
cient time at the June meeting for a thorough 


consideration of it. [The End] 


Millbrook, New York; Margaret Thorne Parshall, 
Millbrook, New York; Justus L. Schlichting, Toms 
River, New Jersey; Bertha Palmer Thorne, Bedford 
Village, New York; Oakleigh L. Thorne, Millbrook, 
New York; George T. Whalen, as Trustee under 
the will of Oakleigh Thorne, Millbrook, New York. 


3. The known bondholders, mortgagees, and other 
security holders owning or holding 1 percent or more 
of total amount of bonds, mortgages, or other secu- 
rities are: (If there are none, so state.) None. 


4, Paragraphs 2 and 3 include, in cases where 
the stockholder or security holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor- 
poration for whom such trustee is acting; also the 
statements in the two paragraphs show the affiant’s 
full knowledge and belief as to the circumstances 
and conditions under which stockholders and secu- 
rity holders who do not appear upon the books of 
the company as trustees, hold stock and securities in 
a capacity other than that of a bona fide owner. 

5. The average number of copies of each issue 
of this publication sold or distributed, through the 
mails or otherwise, to paid subscribers during the 
12 months preceding the date shown above was: 
(This information is required from daily, weekly, 
semiweekly, and triweekly newspapers only.) 

Henry L. Stewart 
(Signature of editor, publisher, 
business manager, or owner) 


Sworn to and subscribed before me this 29 day 
of September, 1955. 
[Seal] Lester Johnson 
(My commission expires November 14, 1957) 
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Claims Cost Considerations 


By RALPH G. McCALLUM 


Mr. McCallum is general manager of the 
National Association of Independent In- 
surance Adjusters. He delivered this 
address on November 2 at the Eleventh 
Annual Meeting of the National Associ- 
ation of Independent Insurers, Chicago 


considerations are as 
insurance 


C LAIMS COST 
A broad and intricate as the 
industry. The problems that influence the 
cost of claims are common to all insurance 


companies. 


Differences in methods of production or 
type of company organization have little 
effect upon claim costs. Companies engaged 
primarily as casualty or as fire insurers 
different to first or third-party 

There is no distinction between 


look no 
claimants. 
types of individuals who make claims against 
mutual, reciprocal or Lloyd’s organ- 
izations. Neither do claimants distinguish 
between companies whose premiums were 
derived through direct selling methods or 
commissions 


stock, 


through agents who receive 


for their services. 

Acts of God which give rise to claims are 
not directed against any insurance company 
underwriting 
method of ownership. A hurricane, cyclone 
distinction in 


because of its practices or 


or hailstorm makes no fine 
selecting those whose insured property will 


be destroyed or damaged. 


Economic conditions or governmental ac- 
tion affecting the value of money, and con- 
sequently the number of dollars required 
to settle a claim, likewise make no selection 
of the types of insurance companies to be 
affected. Inflation of the value of our cur- 
rency is not an between and 
mutual companies, or between agency and 


issue stock 


direct writing companies. 


All companies are “in the same boat” 
insofar as claims are concerned. If the prob- 


lems are the same, it follows that the solu- 


Claims Cost 


also be the same. 
claims is the principal purpose of an insur- 
It is their only justifiable 
If there were no claims, 
insur- 


tions must Payment of 


ance 
reason for existence. 


company. 


no purpose would be served by an 


ance company. 

The first claims cost consideration is that 
the public must be given priority in our 
thoughts and in our treatment. No industry 
can survive without fulfilling a public need 
and receiving public acceptance of the qual- 
ity and price of its services. The public 
need is for financial protection in the form 
of insurance coverage. The degree of ac- 
ceptance by the public of the insurance in- 
dustry’s products is determined by the 
promptness and fairness of claim settlements, 
and the cost of the protection received. The 
paramount interest of the public must be 
taken into account in all company policies 
and practices bearing upon the cost of claims. 


A secondary consideration in claim costs 
is the financial welfare and stability of the 
insurance companies. But here, also, the 
public has.a major stake since it is in the 
public interest for insurance companies to 
be strong and solvent and, therefore, able 
to pay claims as may be necessary. No 
insurance company can operate successfully 
unless its total cost of claims is substan- 
tially less than its total premium income. 
There must be a sufficient premium margin 
after payment of claims to also pay operat- 
ing expenses, and to provide reserves for 
possible future contingencies. 


Our consideration of claims costs must, of 
necessity, be divided into two 
(1) the amounts paid in settlement of ac- 
tual claims and losses and (2) the cost of 
investigating and determining the amounts 
to be paid. 


categories: 


Reliable sources report total losses in the 
last calendar year exceeding $4.75 billion 
by 1,213 fire and casualty insurance com- 
panies. That averages more than $30 for 
every man, woman and child in the United 
t is more than the total expendi- 
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tures of the United States Government dur- 
ing the last year of the Hoover Administra- 
tion. It is a lot of money. 


We read much in the public press of the 
high cost of insurance, particularly for auto- 
mobile coverages. All of the premiums sup- 
posedly go into the coffers of the “bloated” 
and “overfat” 
to return. The 
public press that any 


insurance companies—never 

only time we read in the 
f this money comes 
back into the community is when a large 
newsworthy settlement is made. It is never 
reported, however, that the settlement came 
from the coffers of the “bloated” and 
fat” insurance companies. 
is difficult 
bill, to 


losses by the 


“over- 
Consequently, it 
for the public, which foots the 
that the paid in 
insurance companies deter- 
mine the premium rates they are required 
to pay. We have not tied those two ends 
together in the public view in such a man- 


realize amounts 


ner that their relationship can be seen and 
understood clearly. 


That is why there is a growing tendency 
towards claims consciousness on the part of 
the public in general. That is what causes 
many people to look around for someone 
covered by insurance to pay for their losses 
or their injuries. That is why some people 
consider insurance companies as “fair game” 
during an hunting season the year 
around. That is why too many honest law- 


open 


abiding citizens feel no pangs of guilty con- 


science when they make excessive claims 


against insurance companies. That is what 
allows them to feel that it is entirely all 
i That 
is why some witnesses are able to resolve 
doubts in 


right to “soak the insurance company.” 


favor of claimants and against 
insurance companies. That is the way jurors 
sometimes justify their verdicts in favor of 
plaintiffs on close questions of fact. 


These conditions tend to multiply as more 
people become aware of the existence of 
The 
insurance industry has done much to im- 
prove its public relations in recent years, 


insurance coverage on more hazards. 


and great strides have been made in show- 
ing the public the advantages of insurance. 
It must be observed, however, that the pub- 
lic is more “claim minded” than ever. 


Until the public can be educated to the 
close relationship between losses paid and 
insurance premium rates, the heavy burden 
now borne by adjusters must grow even 
heavier. It is their duty to determine whether 
or not a claim should be paid and the 
amount for which it should be settled. They 


have the opportunity by their on-the-spot 
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investigation to educate the people, claim- 
ants and witnesses, involved in a particular 
claim to be honest, truthful and fair. They 
have the responsibility, also, of protecting 
the insurance industry and the public against 
the effects of unjustified claims. Since false 
claim payments unjustly 
enrich the recipient at the expense of the 
public, it is in the public interest to detect 
and eliminate such payments. On the other 
hand, it is also in the public interest, as well 
as good business, for the insurance 


and exaggerated 


indus- 
try to pay all meritorious claims promptly 


and in full. 

The trend in the insurance industry, as I] 
have observed it 1938, is 
more widespread adoption of 


since toward a 
the sound busi- 
ness doctrine “Pay your just obligations 
today with a smile.” 
that follow this 


practice today, it is years behind the times. 


If there is any insur- 


ance company does not 


The Barbary Pirates were not engaged in 
the insurance business, but the famous dec- 
laration “Millions for defence, but not one 
tribute,’ which was directed at 
them, could well be proclaimed as policy by 
all insurance companies today. 


cent for 


Less than $750 million was paid for ad- 
justment expenses last year by 1,213 insur- 
ance companies, 


information. 


according to dependable 
While that is a large amount 
of money, it is less than 16 per cent of the 
total losses paid in the same year. I am sure 
that the payment of more dollars for adjust- 
ment expenses would have reduced the loss 
payments of $4.75 billion by many times the 
additional adjustment expenses incurred. 


I recognize, of course, that adjustment 
expenses must eventually reach the point of 
diminishing returns if they continue to ad- 
vance, However, there is still plenty of room 
for wise expenditure of adjusting funds. For 
example, let us assume (I am not asserting 
this as a fact) that 10 per cent of the amount 
paid in have been 
eliminated by more and better investiga- 
tions. The reduction in claim payments 
would have been $475 million. If this re- 
duction could have been accomplished by 
the expenditure of $100 million in additional 
adjustment expense, the insurance companies 
and the public would be $375 million better off. 


claims last year could 


I know this is an oversimplification of a 
very complex and perhaps controversial sit- 
uation, but it serves to emphasize the points 
I wish to present for your consideration. The 
companies should spend more of the pre- 
mium dollar for adjustment expenses and 
less for payment of claims. 
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a 
Prompt and thorough investigation 
of all types of claims is fundamental. 
a 
could be 


insurance companies 
would 


he hypothetical $100 million 


spent profitably by the 
in a variety of ways that have a 
favorable effect upon claim settlement costs. 

Prompt and thorough investigation of all 
claims is so fundamental that it should not 
be necessary to comment on it at length 
However, such a large part of the potential 
saving in claim settlement costs can be ac- 
complished by solving this problem that 
even the obvious solutions are worth dis- 
cussing briefly. The first requirement is, of 


course, qualified manpower. There is no 


substitute for quality, and no way for one 
man to be in two places at the same time. 
There simply 
justers than are now available in the indus- 
try. They have to be recruited, trained and 
supervised. Availability of sufficient quali- 
fied adjusters will make it possible to in- 
vestigate all claims promptly and thoroughly. 


must be more competent ad- 


Prompt investigations of claims will re- 
veal and preserve evidence that often dis- 
appears with the passage of time. Witnesses, 
| available and 
written statements 


» may have been readily 


» furnish accurate 


of what they heard or saw shortly after the 
event, may not be available or effective at 
a later date. Physical evidence at the scene 
of an accident may be removed before being 
observed, photographed or diagrammed. Thor- 
ough investigations are time consuming but 
rewarding All should be 


ascertained in order to determine questions 


pertinent facts 


of liability and/or damages as accurately as 
possible. Guesswork, speculation and as 
sumptions should be avoided if a fair settle 
Claim payments for 
so-called “nuisance value” have no justifica 
Prompt and thorougl 
investigation will provide 


ment is to be made. 


tion in my opinion. 
“facts instead of 
fancy” as the basis for claim settlements 
technical 
broader scale than now practiced by the in- 


surance industry will add materially to the 


Employment of experts on a 


accuracy of various kinds of evidence and 
valuations. For example: A qualified hand- 
writing or typewriter expert may establish 
important elements of a claim; an aeronauti- 
cal engineer can make a determination of 
damage to an airplane better than anyone 
else; and an engineering laboratory can 
make scientific tests of materials that will 
establish pertinent facts involved in certain 


Claims Cost 


claims.- I fear that too many insurance 
comparly representatives fail to employ ex- 


perts when needed only to save adjustment 


xpen’es, and end up by paying much more 
in settlement than the claim is really worth. 


What I have just said about prompt and 
thorough investigations and the employment 
experts is particularly appli- 
claims involving 
The upward trend in the vol- 
ume‘ of these claims has been especially 


of texhnical 
cable* to all 
aute yiobiles. 


damages to 


1 


he ary since the last war, and there is every 
expect a continuation of that 
trend. Here is an opportunity the insurance 
: The public 
conscious of automobile 
insirance—both first and third party—and 
meist with the premium rates 
cl&rged for it. The claims in these lines of 
insurance warrant much more attention 
than they T 


reas)n to 


industry cannot afford to miss. 
is yrobably most 


concerned 


have received in the past. The 
percentage of excessive settlement costs is 
With automobile 
Yamage estimates of $100 or less being gen- 

“nuisance value” 
ylass and paid with little or no effort to 
verify repair costs, the insurance companies 


~ . ° 
wry high in these cases. 


srally considered in the 


ure easy prey for unscrupulous garages. 


Independent appraisal of the cost of re- 


pairs where automobile damages are esti- 


more than $100 are obtained by 
comparatively 


‘mated at 
insurance companies in a 
small number of cases. The vast majority 
of these larger claims are paid on the basis 
of estimates submitted by garages, without 
a qualified independent automobile appraiser 
examining the damages for the insurance 
companies. Here, also, the companies are 
at the mercy of conniving garages, insureds 
and claimants. The only way the insurance 
industry can reduce the charges for auto- 
mobile repairs is to spend more money on 
adjustment expense in order to “pump the 


water” out of the damage claims. 


I sincerely believe that the insurance in- 
dustry can nowhere obtain greater immedi- 
ate benefits for money spent than to employ 
the services of an independent qualified 
expert to inspect, evaluate and report on all 
insured automobile damage. Settlement of 
claims on the basis of such reports will, I 
feel sure, substantially reduce the 
cost of claims and ultimately result in lower 
premium rates for the insurance-buying public. 


average 


I commend the independent appraisal plan 
inaugurated by the Combined Claims Com- 
mittee representing the Association of Cas- 
ualty and Surety Companies and the National 
Association of Mutual Casualty Companies. 
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Appraisal services are available through that 
plan to all insurance companies doing busi- 


ness in about 80 principal cities throughout 
the country. 

The appraisal facilities of many independ- 
ent adjusters are likewise available to insur- 
ance companies in a larger number of cities. 
Where they have qualified experts in auto- 
mobile damage appraisal techniques, their 
services are also recommended to all insur- 
ance companies. 


A few companies with sufficient volume 
of automobile damage claims in certain lo- 
calities have obtained qualified automotive 
mechanics as full-time staff employees on a 
regular salary. I understand that these em- 
ployees are doing outstanding appraisal work 
for their companies, and reducing claim 
costs by many times their annual salaries. 


Another important aspect of the automo- 
bile damage situation is the subrogation 
claim problem. Many years ago, insurance 
companies in the Middle West attempted 
to solve the problem in a painless way by 
entering into so-called “knock for knock” 
agreements whereby they virtually agreed 
that they would not assert automobile sub- 
rogation claims against each other. The 
disadvantages of this attempted solution 
proved greater than the advantages, and the 
practice has now fallen into disuse. It is 
general practice among the companies at the 
present time to file automobile physical dam- 
age subrogation claims against the insureds 
of automobile property damage liability car- 
riers when such claims are warranted. Set- 
tlement of subrogation claims among the 
companies serves to allot the loss experience 
to the line of insurance that should carry 
it. Recoveries on collision losses paid serves 
to reduce the losses and premium rates on 
that line and to increase the and 
premium rates on the property damage line. 


losses 


In recent years a new approach to the 
automobile subrogation claim problem was 
initiated and developed by the Combined 
Claims Committee. A radical change in the 
policies and practices of many companies 
became effective upon their voluntary parti- 
cipation in the Nationwide Inter-Company 
Arbitration Program. I shall not go into 
the operations of that plan here, but desire 
to point out that it is open to the entire 
insurance industry and has actually been ac- 
cepted by companies writing more than half 
of all automobile physical damage and auto- 
mobile property damage liability insurance 
in the United States. The plan is function- 
ing efficiently and economically, and it is 
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steadily being expanded as more companies 
join in it. I recommend that any company 
not now participating in the arbitration pro- 
gram consider the advisability of doing so. 


Another extremely valuable service avail- 
able to the entire insurance industry is the 
Index System operated by the Association 
of Casualty and Surety Companies. Most 
companies subscribe for that service which, 
in brief, is a nation-wide clearing house for 
information on the bodily injury claim rec- 
ords of individuals who are third-party claim- 
ants. Prior claim records are detected by 
the Index System on about one quarter of 
the current claimants. These claim records 
in the hands of the adjuster greatly facili- 
tate his investigation and frequently are the 
means by which fraud and gross exaggera- 
tion are uncovered. The savings in claim 
costs and in adjustment expense directly 
attributable to the facilities of the Index 
System exceed many times over the admin- 
istrative cost to the insurance companies. 
No insurance company writing workmen’s 
compensation or third-party liability insur- 
ance can afford not to use the full facilities 
of the Index System. 


There are many other services and facili- 
ties available to the insurance companies 
and claim adjusters which, if properly uti- 
lized, will be of substantial aid in keeping 
claim costs down. Exploration of all proper 
means for controlling claims costs must be 
a continuing project in which the entire in- 
surance industry should participate vigor- 
ously and in full cooperation. Operating 
costs of existing facilities and of projected 
services must be measured against the legit- 
imate savings to be realized from their use. 
Whenever expenditure of an additional dol- 
lar for adjustment expense will produce an 
equal or larger reduction of claim 
that expenditure should be made. 


costs, 


The members of the National Association 
of Independent Insurance Adjusters are 
fully qualified and may be depended upon 
to render prompt, honest and efficient serv- 
ice to all company claim departments in 
accordance with their normal requirements. 
In case of a catastrophe, they are prepared 
to marshal sufficient qualified adjusters in 
the affected area to meet the 
needs of the companies. The association is 
committed to the Statement of Principles 
on Respective Rights and Duties of Lawyers 
and Laymen in the Business of Adjusting 
Insurance Claims, which was adopted by 
the Conference Committee on Adjusters in 


1939. [The End] 
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Should the Insured’s Auto Policy 


Cover His Own Personal Injuries? 


By LEONARD A. POLK 


Mr. Polk, secretary and general man- 
ager of Inland Mutual Insurance Com- 
pany, read this paper on November 2 
at the Eleventh Annual Meeting of the 
National Association of Independent 
Insurers, which was held in Chicago. 


I WAS considerably concerned about the 
subject of this paper when I first read 
McDowell v. National Surety Corporation et 
al., 3 AUTOMOBILE CASES (2d) 27, 68 So. (2d) 
189. This was decided by the Louisiana 
Court of Appeal on October 6, 1953, and 
cost National Surety about $18,000. For the 
benefit of those who may not be familiar 
with the McDowell case, the facts briefly 
follow: Mr. McDowell was the owner of an 
automobile insured with National Surety 
for $25/100,000 bodily injury limits. One 
day when he and his wife were ready to 
make the return trip home after attending 
a party, Mr. McDowell informed her that 
he was tired and asked if she would drive 
home while he reclined in the back seat and 
took a nap. While the wife was driving the 
car, an accident took place. Mr. McDowell 
filed suit charging that his wife negligently 
and carelessly caused the accident, as a 
proximate result of which he (the named in- 
sured in the policy) sustained severe bodily 
injuries. As stated, he recovered approxi- 
mately $18,000. 

Being quite an admirer of Roger Kenney, 
I became doubly concerned when I read his 
article which appeared in the May 8, 1954 
issue of the United States Investor. I thought, 
as he did, that the McDowell case could de- 
velop some very far-reaching effects and, 
as it turned out, there recently was a some- 
what similar case decided in New York. I 
would like to go on record as saying that 
many more similar cases will occur in many 
other jurisdictions. 

I prefer to discuss this paper’s subject in 


two parts. 


Insured’s Injuries 


First: “Was it the intention of the insur- 
ance companies who issue automobile poli- 
cies to cover personal injury or death of the 
insured?” Personally, I do not think so, 
and apparently Mr. Kenney doesn’t either. 
If you read his article of September 3, 1955, 
you will recall that Mr. Kenney stated: 
“Whether the rating bodies in the automo- 
bile field will have the courage to admit that 
they made a mistake in deleting the exclu- 
sion or exception in 1947, when they in- 
tended to provide additional coverages, we 
don’t know.” I believe I am safe in saying 
that all automobile policies exclude cover- 
age for bodily injury to the insured’s em- 
ployees, for injuries to or destruction of 
property owned or transported by the in- 
sured or for property rented to or in charge 
of the insured. 

If the insured’s employees and the in- 
sured’s property damage are excluded from 
coverage, why should there be any doubt 
that it was not the intent to cover the insured 
for his personal injuries or death? Looking 
at it from a realistic standpoint, the exclu- 
sion of the insured’s property damage claim 
would be less costly to the insurance com- 
panies than a claim for his injuries or death. 
To further illustrate my contention, the 
statutory endorsements that are required by 
the various regulatory bodies exclude cover- 
age for the insured’s employees and the in- 
sured’s property, and I cannot conceive that 
those regulatory bodies intended the insur- 
ance companies to cover any injuries that 
the insured might sustain. In my judgment, 
they were concerned only with the legal 
liability for injuries, death or property dam- 
age to third parties in connection with the 
operation of the insured’s vehicle. 

Second: “Does the BI rate intend cover- 
age for personal injury to the insured?” 
\gain, I maintain that it does not. I believe 
that when the medical expense feature was 
originally introduced, it was a step forward 
not only in reimbursing the occupants of 
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automobile for medical ex- 
penses incurred, but also in reimbursing the 
insured. Please bear in mind that there was a 
premium charge made for this coverage, and 
that there still is. We all know that the BI 
premium doesn’t cover injury or death of 
the insured’s employees, nor does the prop- 
erty damage premium cover damages to 
property of the insured. Therefore, by what 
stretch of imagination can we assume that 
the BI premium was intended to 
injury to, or death of, the insured. 


the insured’s 


cover 


There is another aspect to this situation 
that I believe we should view from a practi- 
cal standpoint. I feel reasonably sure that 
all companies operate on statistics and that 
later they either reduce or in- 
crease their premiums by what their statis- 
tics disclose. If we have many more McDowell 
cases, and I feel very confident that we will 
have, premiums will be increased and the 
general public will have to pay for this ap- 


sooner or 


parent oversight in our policies as long as 


LIFE INSURANCE—INCOME 
Nearly $800 million of life insurance 
policy benefits are now being used annu- 
ally to set up income plans rather than 
being withdrawn in one lump sum, the 
Institute of Life Insurance 


reports. 

The use of life insurance proceeds to 
establish income plans for policyholders 
and beneficiaries has increased materially 
in recent years, according to the Insti- 
tute. In 1954 the aggregate of such 
funds used to provide future income was 
$760 million, which compares with $380 
million in 1940 and only $90 million in 
1930. The increase since 1920, when $20 
million of policy benefits were set aside 
for subsequent income payments, 
been nearly 40-fold. 


At the start of this year, $6.6 billion 
had accumulated in the held 
by the life insurance companies for the 
continuing income payments, and the an- 
nual flow of payments from 
serves had $680 


has 


reserves 


these re- 


risen to million. 


For the life 
2s 


insurance business as a 
per cent of the aggregate 
benefit payments generally available for 
income purposes—ordinary and group 
death benefits, matured endowments and 
cash surrender 
in 1954 for 
This compared with 
cent in 1930 and under 5 per 

1920. There was a wide range of ex- 
perience from company to company, de- 


whole, 


aside 
distribution. 
than 10 per 


values—were set 
later income 
less 


cent in 


If the industry as a whole fails 
to take corrective measures as soon as pos- 
sible, the situation will become and 
can only result in rate increases for bodily 
injury. 


it remains. 


worse 


In closing, I know that you will all agree 
with me that if there was no insurance in- 
volved, we would not have had the McDowell 
case or the New York case. As an industry, 
I feel we owe an obligation to the public to 
sell our product as cheaply as we can (with- 
out giving our companies away) and still 
stay solvent. We cannot give away accident 
and life insurance and only get paid for as- 
suming the liability of third-party claims. 

I am 
the Press” on 


sure you have seen “Meet 
television. The moderator 
starts out by saying that the questions asked 
by the panel do not reflect their point of 
view, but are a means of getting a story. I 
thought that this was a way of getting this 
story to you, but the views expressed are 


entirely my own. [The End] 


many of 


pending on the type of 
insurance issued and the extent to which 


olicy progra ing was undertaken. 
licy programm undertalk 


emphasis in 


The companies writing ordinary insur- 


ance almost exclusively showed the 


highest percentage of benefit use for 


income purposes, running as high as 70 
per cent. 
rent 


income five 


Some companies report cur- 
aggregates of benefits set aside for 


times what they were 20 
years ago. 

Some benefits will always be 
taken in a lump sum, of course, instead 


income. 


policy 


Mortgage life insurance, 
partnership insurance, protection for tax 


ot as 


payment or estate shrinkage, for instance, 
call for lump-sum payment in the ma- 
jority of There been a big 
increase, however, in funds going under 


cases. has 
income plans as more and more families 
have set up a definite family protection 
program, recognizing their income needs 
in future years. 

The extensive use of income plans for 
life insurance policy benefits is one of 
the important developments in life in- 
surance of the past two or three decades. 

The Institute’s analysis of the 1954 
life insurance dollar shows that 81.3 
cents of it came from premiums and 18.7 
cents from investment earnings and other 
income. This compares with 
from premiums and 23.4 
earnings in 1944. 


76.6 cents 
cents trom 
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New Jersey’s Answer 
to Financially Irresponsible Motorists 


By PAUL J. MOLNAR 


The author is Special Assistant Deputy, 
Department of Banking and Insurance, 
Trenton, New Jersey. He _ presented 
this paper before the Eleventh Annual 
Veeting of the National Association of 
Independent Insurers, November 1, 1955. 


N 1952 the New Jersey Legislature en- 
statutes which 
represent New Jersey’s answer to the prob- 
lem created by the uninsured and impecu- 
In discussing New Jersey’s 


acted five automobile 


nious motorist. 
program, my purpose is not to “sell” its 
system to anyone nor to deprecate the 
means developed by others to alleviate the 
burden inflicted on victims of the improvi- 
dent motorists. The Scripture says: “In 
my Father’s house there are many man- 
which to me means that achieving 
By analogy it 
is conceded that there may be many good 


sions, . 


any one of them is good. 


answers to.the problem under discussion. 
However, let us not delude ourselves that 
there is a perfect or complete solution. A 
dead victim can never be brought back to 
life, and a maimed victim can never be made 
whole again. 


From the time that legislative action was 
contemplated to the present time, it has 
been my good fortune to participate in a 
minor capacity in planning the New Jersey 
program, in creating the facilities to admin- 
ister it and in observing its actual operation. 


In 1950 the New Legislature 
appointed a joint legislative committee to 
look into all phases of the automobile prob- 
lem created by the financially irresponsible 
motorist. Over a two-year period this com- 
mittee, traveling far and wide, examined the 
financial responsibility laws in other states, 
compulsory insurance in Massachusetts, au- 
tomobile impounding laws and unsatisfied 
judgment fund laws in North Dakota and 
Canadian provinces. It also 


Jersey 


in several 


Financially Irresponsible Motorists 


studied a compulsory insurance plan which 
was without regard to legal liability and 
was along the lines of existing workmen’s 
compensation statutes. 


The findings and recommendations were 
reported to the 1952 legislature, and bills 
were introduced providing for a _ revised 
financial responsibility law, a state-operated 
unsatisfied judgment fund law and a com- 
pulsory automobile drivers’ liability insur- 
ance law. These bills did not meet with 
general favor as they did not appear to 
afford an adequate or proper solution. 


With the cooperation of legislative leaders, 
several state officials, and representatives 
of insurance companies, a program designed 
to meet the problem head-on, and without 
resorting to extreme expedients, was blue- 
printed. The task force found that the 
best available estimates indicated that only 
62 per cent of the registered vehicles were 
covered by liability insurance. This per- 
centage would have to be _ substantially 
increased if the proposed program was to 
be practical and effective. It was decided 
that a combination of a motor vehicle 
security-responsibility law and a _ unique 
type of unsatisfied claim and judgment fund 
law (the effective date of which would be 
deferred for three years) would achieve the 
desired objective, that is, engender greater 
safety on the highways, encourage motorists 
to insure their legal liability and reimburse 
victims of the financially irresponsible 
motorists. 


It was also agreed that provision should 
be made so that expenses incurred by the 
Motor Vehicle Division should be paid by 
the insurance companies, and that a law 
be devised to require an informative “notice 
of accident” form which would include auto- 
mobile liability insurance data on vehicles 
involved in accidents. 


The Commissioner of Banking and Insur- 
ance then suggested that this would be an 
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opportune time to reintroduce a motor ve- 
hicle security fund bill, which had been 
defeated in past years. All agreed that 
such a law would enhance the program and 
give added benefits to the deserving public. 


This proposed program, with much burn- 
ing of the midnight oil, was translated into 
five bills by the task force. After a public 
hearing, which was well attended by repre- 
sentatives of the insurance industry, labor 
unions and the public generally, the 1952 
legislature enacted the bills into law by 
unanimous vote. These bills are as follows: 


The Motor Vehicle Security-Responsibility 
Law (Chapter 173, Public Laws 1952) and 
two companion laws, one (Chapter 176, 
Public Laws 1952) providing for apportion- 
ment among insurance companies of the 
costs of administration of the Motor Ve- 
hicle Security-Responsibility Law, and the 
other (Chapter 177, Public Laws 1952) pro- 
viding for the preparation of special. ac- 
cident report forms. These became effective 
on April 1, 1953. 


The Unsatisfied Claim and Judgment 
Fund Law (Chapter 174, Public Laws 1952), 
which became fully effective on April 1, 
1955. 


The Motor Vehicle Liability Security 
Fund Act (Chapter 175, Public Laws 1952), 
which went into effect on May 10, 1952. 


Motor Vehicle 
Security-Responsibility Law 


The Motor Vehicle Security-Responsibility 
Law is patterned after a type of stricter 
financial responsibility law with “teeth in 
it,’ which is adopted in many other states, 
including all states contiguous to New 
Jersey. One of the purposes of this security- 
responsibility law is to protect everyone 
in New Jersey against owners or operators 
of motor vehicles who become involved in 
accidents and fail to pay for the damage 
they cause. It is intended, also, to promote 
safe driving by giving additional powers 
to the proper officials to take away the 
driving privileges of careless and irresponsi- 
ble drivers. 

If the owner or operator of a state- 
registered motor vehicle is in an accident 
in New Jersey that results in a death, or 
injury or property damage to any one 
person exceeding $100, he must, within 48 
hours, file a complete and official report with 
the Division of Motor Vehicles, and also 
with the local police when personal injury 
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is involved. The report must be filed by 
each operator, regardless of who is to blame. 
Failure to comply with this provision is 
punishable by revocation or suspension of 
both driving and registration privileges. 


From this point on the new law really 
starts to grind. Within 60 days after re- 
ceiving a report of an accident, the Director 
of the Division of Motor Vehicles must sus- 
pend both the driving and registration 
licenses of a motorist involved, regardless 
of fault, unless the Director has received 
satisfactory evidence that such motorist 
was insured at the time of the accident 
or (1) has been released from liability for 
damages, or (2) has been finally adjudicated 
not to be liable, or (3) has executed a duly 
acknowledged written agreement providing 
for the payment of all claims not exceeding 
$11,000 resulting from the accident, or (4) 
has deposited security in an amount suf- 
ficient to pay such claims, as determined 
by the Director of Motor Vehicles, up to 
$11,000. 


This means that if an involved car was 
being operated by a person other than the 
registered owner, failure to comply with one 
of the provisions stated above would result 
in suspension of the operator’s driving li- 
cense and suspension of the owner’s regis- 
tration license. If the owner was operating 
the car, both his driving and registration 
licenses would be suspended. Suspension is 
automatic and remains in force until one of 
the above requirements has been met, or a 
year has elapsed without court action for 
damages having been filed. Suspension of 
registration applies to all cars owned by 
the motorist. Reciprocal arrangements with 
other states having similar statutes have 
been provided for in this law. 

A motorist can fortify himself prior to 
an accident and avoid these penalties by 
obtaining an automobile liability policy (or 
bond) issued by a qualified insurer which 
affords the following minimum coverages: 
$1,000 for property damage, $5,000 for injury 
or death sustained by one person, and 
$10,000 for all personal injuries or deaths 
resulting from one accident. As an alterna- 
tive, he can deposit with the Director of 
Motor Vehicles cash or securities in the 
amount of $11,000. 


The administration of this law during the 
period from April 1, 1953, to September 30, 
1955, has obliged uninsured owners and 
drivers to pay the claims of those they 
have injured or damaged to the extent of 
$6,046,122. It is logical to assume that 
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many of these claims and judgments would 
not have been paid if the sanctions of this 


Releases (establishing that uninsured has satisfied claims) 


salutory statute were not available. The 
following breakdown is impressive: 


$3,619,814 


12,979 


Installment settlement agreements (establishing that unin- 


sured is paying claims in installments) 


2,142 733,506 


Final judgments against uninsured who had made security 
deposit and judgment paid from deposit 259 111,892 
Judgments paid after suspension of uninsured’s license and 


license restored 


3,161 1,580,910 


During the same period $1,765,762 was deposited with the Director of Motor Vehicles 
by 6,873 uninsured motorists. The following is a summary of the disposition of these funds: 


Security deposits refunded to uninsured after establishing 
his release or nonliability or after one year expired and 


no suit was instituted i 3,802 $ 939,475 
Final judgments against uninsured who had made se- 
curity deposit and judgment paid from deposit 259 111,892 


Deposits on hand October 1, 1955 


In addition, the Motor Vehicle Division 
records show that 55,522 licenses were sus- 
pended because the uninsured motorists and 
drivers failed to satisfy the requirements 
of the law. Many of these will pay dam- 
ages and be released, make deposits with 
the Director of Motor Vehicles, pay judg- 
ments and otherwise satisfy the law in order 
to get their licenses back. In the meantime, 
these 55,522 persons who are uninsured and 
apparently financially irresponsible are re- 
moved from the highways until they satisfy 
the requirements of the law. 

There is another by-product of this law, 
although no statistics are available to in- 
dicate its importance. A large percentage 
of uninsured motorists who once become 
enmeshed with this law purchase insur- 
ance. They have learned their lesson and 
will not take a chance of losing their driv- 
ing privileges again. Others have been 
forced to secure and maintain proof of 
insurance under the financial responsibility 
requirements of the law. 


In 1952 it was estimated that 62 per cent 
At the end 
of the 1954 licensing year the percentage 
was up to 82 per cent. The Motor Vehicle 
Security-Responsibility Law, in my opin- 


of the motorists were insured. 


ion, is producing the results expected of 
it by the drafters. 


Assessment of Expenses 


A companion act requires the insurance 
companies writing automobile liability insur- 
ance in New Jersey to pay the cost of 
administering the new security-responsibility 


Financially Irresponsible Motorists 
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law. The technical details of its application 
are the responsibility of the Commissioner 
of Banking and Insurance, the Director of 
Motor Vehicles and the State Treasurer. 
The aim of these officials is to apportion 
such expenses against the insurance com- 
panies on a fair and equitable basis. The 
administration of the security-responsibility 
law, of course, is vested solely in the state, 
and the fact that the expense is assessed 
against the insurance companies gives them 
no voice in administrative procedures. 


New Accident Report Requirements 


In order to fully effectuate the purposes 
of the new security-responsibility law (and 
also the Unsatisfied Claim and Judgment 
Fund Law), another companion act amends 
the Motor Vehicle Code to require more 
informative reports of motorists who are 
It became effective 
on the same date as the new security- 
responsibility law, April 1, 1953. 


involved in an accident. 


New report forms have been prepared 
by the Division of Motor Vehicles and 
supplied to police departments and other 
agencies where motorists may obtain them 
quickly and easily. 

In using these forms the motor vehicle 
owner or operator is required to give ade- 
quate and accurate information about the 
following: insurance in force at the time 
of the accident; the cause of the accident; 
existing weather, highway and traffic con- 
ditions; the persons and vehicles involved; 
whether the security requirements are met 
by insurance; the amount of security that 
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may be required to cover claims if insur- 
ance was not in force; and other data the 
Director of Motor Vehicles must have to 
enable him to determine whether or not 
the accident comes within the jurisdiction 
of the security-responsibility law. 

This, too, is an important step in the 
state’s determination to promote safe driv- 
ing, demand payment of lawful claims, in- 
voke suspension of motoring privileges if 
lawful paid, and obtain 
important information to assist safety spe- 


claims are not 


cialists and engineers in correcting condi- 
tions that may tend to cause accidents. 
Motorists may answer all questions with 
full assurance that the reports are without 
prejudice and that the information will be 
solely for the use of the state, including 
the Unsatisfied Claim and Judgment Fund 
Board. 


Unsatisfied Claim 
and Judgment Fund Law 


Incorporated in the Unsatisfied Claim and 
Judgment Fund Law (as amended by Chap- 
ter 1, Public Laws 1955) are original fea- 
tures never before attempted. The source 
of the fund as well as the machinery for 
investigation, settlement and 
claims represent progressive ideas and 
should result in maximum efficiency in the 
administration and operation of the plan. 


defense of 


The initial contribution to the fund was 
derived from a $1 and $3 fee which insured 
and uninsured car owners, respectively, paid 
when registering their vehicles in 1954, plus 
an assessment against insurance compa- 
nies of % of 1 per cent of 1953 net direct 
written premiums, payable to the State 
Treasurer on or before March 31, 1955. 
Annually thereafter, the fund will be main- 
tained in accordance with its obligations as 
estimated by the Director of Motor Vehi- 
cles. First, there will be an assessment 
against insurance companies not to exceed 
Y% of 1 per cent of written premiums, and 
if this is insufficient, then car registrants 
will be required to pay a charge not to 
exceed one dollar if insured and that charge 
plus two dollars if uninsured. 

The fund thus created and maintained 
will be under the care and custody of the 
State Treasurer. The administration of the 
fund will be the responsibility of a non- 
salaried board consisting of the Director 
of Motor Vehicles, Commissioner of Bank- 
ing and Insurance, and four representatives 
of insurance companies appointed annually 
by the Commissioner of Banking and Insur- 
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ance. Expenses of administration incurred 
by the board will be charged against the 
insurance companies pro rata on their pre- 
mium writings, and such payments will be 
deductible from any assessments paid. 


Claims arising out of motor vehicle acci- 
dents occurring in New Jersey on or after 
April 1, 1955, are eligible for filing with the 
board. The law provides for the investiga- 
tion, settlement and defense of such claims 
by insurance companies under a plan of 
assignment which was approved by the 
Commissioner of Banking and Insurance. 
Thus, the facts of the accident, extent of 
injury, names of parties and witnesses, and 
all other pertinent details will be on record 
and available within a short time after the 
occurrence of the accident. Legitimate 
claims under $1,000 may be settled by the 
assigned insurance company with the ap- 
proval of the Director and one other mem- 
ber of the board. 


Settlement of claims of 
$1,000 or more must be approved by a court 
of this state. 


The claims will be numerous at the start 
and taper off in inverse ratio to the increase 
in percentage of insured motorists antici- 
pated as a direct and indirect result of the 
enforcement of this law and the Motor 
Vehicle Security-Responsibility Law. Un- 
der a state-operated unsatisfied judgment 
fund bill, setting up and maintaining an 
efficient and economical claim-service or- 
ganization would pose quite an adminis- 
trative problem. Unfortunately, we know 
that once established at full strength it is 
extremely difficult to reduce the personnel 
of a state department even though the need 
therefor diminishes. 


Only residents of New Jersey and owners 
of vehicles registered in New Jersey and a 
limited group under the reciprocal arrange- 
ments provided by the law are qualified 
to make claims against the fund. The 
maximum amount payable is the standard 
$5,000/$10,000 limits for bodily injury or 
death and $1,000 for property damage, each 
subject to a $200 deductible. The applicant 
for payment is required to show the follow- 
ing: (1) that his damages were not covered 
under workmen’s compensation insurance; 
(2) that he is not the spouse, parent or 
child of the person against whom judgment 
was obtained; (3) that he was not a guest 
occupant of the motor vehicle owned by 
the person against whom the judgment was 
obtained; (4) that he was not at the time 
of the accident riding in or operating an 
uninsured motor vehicle owned by him or 
his spouse, parent or child; (5) that the 
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person against whom the judgment was 
obtained was not insured; and (6) that 
he, as the applicant, had taken all possible 
steps to collect the amount of the judgment 
but was unable to collect it in full. 


The principal objection voiced to date 
concerning this law is that the man who 
is already insured must nevertheless pay 
an additional $1 for the first year’s contri- 
bution and, if needed, an amount in suc- 
ceeding years not to exceed $1 plus some 
increase in his policy premium resulting 
from the contributions and additional ex- 
penses of the insurance companies. 


This criticism relates to a feature of the 
law that is not inflexible; it may be changed 
if necessary. However, presently the obje c- 
tion is not regarded as tenable in the light 
of the fact that for the very small extra 
expense involved the insured motorist gets, 
for the first time, protection against finan- 
cial loss due to the negligence of the follow- 
ing: (1) uninsured financially irresponsible 
New Jersey motorists; (2) uninsured finan- 
cially irresponsible out-of-state motorists 
(in a corridor state such as New Jersey 
this is a tremendous benefit); (3) hit and 
run drivers; and (4) unauthorized drivers. 


Some have challenged the law on the 
ground that the uninsured motorist buys 
protection for the nominal sum of $3, which 
has been characterized as “very cheap in- 
surance.” Of course, nothing could be 
further from the truth. Under this law the 
make no claim 
against the fund, nor may his spouse, par- 
ent or child, if injured while driving with 
him. Moreover, the uninsured motorist re- 
mains liable and, if able, eventually will be 


uninsured motorist may 


forced to repay to the fund any amounts 
disbursed therefrom because of his negli- 
gence. It is accurate to state that the 
uninsured motorist, as such, gets absolutely 
no benefit under this law for his $3 pay- 
ment. It is expected that this fact, when 
driven home, will be a further strong in- 
ducement to the uninsured motorist to join 
the ranks of the majority of his brethren 
on the highways by purchasing automobile 
liability insurance. 

Not only does this law provide a reason- 
able remedy for the victims of the unin- 
sured and financially irresponsible motorists, 
as well as out-of-state, unauthorized and hit 
and run drivers (a protection that compul- 
sory insurance can never afford), but also 
it makes available a procedure that is busi- 
nesslike and streamlined that will keep the 
overhead expenses down to a minimum. 


Financially Irresponsible Motorists 





Moreover, it leaves the investigating, proc- 
essing and litigating of claims where they 
belong in a free enterprise system—with the 
insurance industry and not with the state. 

The law has been in operation since April 
1, 1955. The initial contributions to the 
fund amounted to $3,240,182, derived as 
follows: 


$1,638,970 


1,106,445 
494,767 


Insured motorists 
Uninsured motorists 
Insurer 


The law made no provision for contri- 
butions to the fund during licensing year 
1955. The next assessment will be payable 
during licensing year 1956. The amount of 
the assessment will be announced by the 
Motor Vehicle Director in due time. 


In the first six months, claims were re- 
ported at an average rate of 200 monthly. 
As of September 30, 1955, reserves on cases 
assigned amounted to $994,873. 

It seems to me that the fund is in a 
healthy condition. Since the law has been 
in effect for such a short time, the results 
cannot be evaluated. An increase in claims 
can be expected as the public becomes more 
aware of the benefits available. On the 
other hand, I believe that next year’s record 
will indicate that the percentage of insured 
motorists will be higher as the direct result 
of the enforcement of this law. 

My further observation is that the board, 
its staff of five employees and the insur- 
ance companies servicing the claims are 
cooperating loyally and fully towards a 
smooth and successful administration of 
the law in the public interest. 


Motor Vehicle 
Liability Security Fund Act 


Even under the most efficient and con- 
scientious administration of the insurance 
laws, occasionally an insurance company 
may become insolvent. In 1947 a casualty 
insurance company, domiciled in another 
state but doing business in New Jersey for 
many years, failed, with dire consequences 
to its New Jersey policyholders and their 
claimants. The legislature apparently recog- 
nized that it would be inconsistent to re- 
quire motorists to procure insurance policies 
unless they were protected against the conse- 
quences of the insurer’s insolvency. There- 
fore, the Motor Vehicle Liability Security 
Fund Act was enacted, and it became effec- 
tive May 10, 1952. 

Every insurer is required, starting Octo- 
ber 15, 1952, and every six months there- 
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after, to contribute to the fund % of 1 per 
cent of its net direct written premiums for 
the preceding calendar year. When the net 
value of the fund reaches an amount equal 
to 5 per cent of the net direct written pre- 
miums of all insurers for that calendar year 
of the three years immediately preceding 
which is shown to have been the largest 
amount so written, no further payment to 
said fund shall be required to be made. 
In future years the maximum amount in 
the fund shall be maintained on this basis. 

































































The custodian of the fund is the State 
Treasurer. Disbursements from it shal! be 
made by him upon vouchers signed by the 
Commissioner of Banking and Insurance. 
No claim in the amount of $100 or less is 
payable from the fund. 















































The administration expenses will be pay- 
able out of the fund, and the Commissioner 
of Banking and Insurance is designated as 
the administrator of the fund. Finally, the 
Commissioner and Treasurer are authorized 
to adopt, amend and enforce all reasonable 
rules and regulations necessary or desirable 
in connection with their respective func- 
tions in administering the fund. 

1954, there was 
This year’s assess- 







































































As of December 31, 
$2,117,441 in the fund. 



























“SELF SABOTAGE” 


ment of $1,054,895 increased the fund to 
$3,172,336. It is expected that the maximum 
strength of the fund will be reached in the 
next two years. 

In a corridor state like New Jersey, the 
uninsured and irresponsible motorist has 
created a special problem not found in some 
of the other states. Our legislation to meet 
this problem, in my opinion, is sound, prac- 
tical and workable. Some of the features 
in it have never been tried before. When 
signing the five bills, the Governor of New 
Jersey said: 

“This is another example of a state acting 
as a laboratory of government in which 
the best possible methods of serving and 
protecting the people aré worked out through 
observation and analysis.” 

Based on the results attained during the 
six months this legislation has been fully 
effective, I can say that our program is 
achieving and will continue to achieve the 
threefold objective previously mentioned, 
that is, engendering safety on the high- 
ways, encouraging motorists to insure their 
legal liability, and alleviating the pecuniary 
burdens imposed upon them by the irre- 
sponsible and impecunious motorists. 


[The End] 











“Self sabotage” 
an annual 


through accidents takes 
toll of 95,000 dead and 9.6 
million injured and results in an economic 
loss of $10 billion, according to Dr. 
John V. Grimaldi, member of the New 
York State Insurance Speakers Bureau 
and assistant manager of the accident 
prevention department of the Association 
of Casualty and Surety Companies. 
Speaking at a recent meeting of the 
Suffolk County Association of Insurance 
Agents, he said that the complexities of 
modern living have made everyday life 
more and more hazardous. 


































































































While firmly maintaining that the prob- 


























lem of accidents can be solved, Dr. 
Grimaldi admitted that the solution is 
difficult because nine out of ten acci- 











dents are caused by the “human element” 
—carelessness or lack of 
within the individual. 








knowledge 























He described the accident-prevention 
program carried on by the Association of 








cident problem at the source; 
and discovers how they can be reduced; 
man element—carelessness; 


scattered activities into a concerted drive; 
and 


alone carried the safety message to at | 
least 20 million Americans, | 


(1) engineering, which attacks the ac- 
(2) research, which analyzes the causes | 
attacks the hu- 


(3) education, which 


(4) leadership and support, which knits 


(5) publications, which in the past year 





Insurance companies are spending well 


over $20 million a year to eliminate ac- | 
cidents in shops and factories, he noted. | 
| 


Pointing out that insurance agents oc- 


| 
cupy positions of leadership in local and 
state affairs, Dr. 
them to take the lead in local and state- | 
wide safety campaigns. 


Grimaldi called upon 


In so doing, he 



















Casualty and Surety Companies. It in- 
cludes the following: 


assured them of the fullest cooperation 
of the insurance industry in providing 
materials, techniques and know-how. 
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Claims Adjustment and Litigation 


By HYMAN A. PRESSMAN 


Mr. Pressman is a Baltimore, Maryland 
He delivered this address on 
September 8 before a meeting of the 


attorney 


Baltimore Claim Men’s Association, Inc. 


oe nationally famous personal injury 
© lawyer, Mr. Melvin M. Belli, referred to 
in a national magazine as the “King of 
Torts,” said this in his recently published 
three-volume work Modern Trials (page 741) : 
“Insurance adjusters generally are 


ethical, 
conscientious, loyal to their companies, but 
1ot unmindful of their social responsibilities 
with their fair share of humanitarian prin- 
ciples in their dealings with their 
men.” With this statement, I agree 
Magarick’s excellent 
dling 


fellow 
Patrick 
book Successful Han- 
of Casualty Claims gives a list of uni- 
versal attributes and characteristics which a 
claims man must have to be a success in the 
casualty claim field. In the order of their 
importance, he lists integrity, courtesy, in- 
telligence, personality, education, tolerance, 
imagination and persistence. My experience 
that the claims i 
amply possessed of these qualities. 


has been average man is 

Very rarely have I been confronted with 
a discourteous adjustor such as the one 
whom I telephoned 18 years ago, a short 
while had engaged in a 
with a client of 


after he 
argument 


heated 
mine. The ad- 
justor’s blood pressure must not have re- 
ceded first words to me 
were, “I knew he’d go to some two-by-four 


yet, because his 
lawyer!” His description of me was correct 
but I did not like to hear anyone say it. 
It seems to me that there are few such bad 
tempers among adjustors, but those few are 
an expensive luxury to the companies which 
they represent. 

Let us talk of first things first, which it 
this case would be compromise and settle- 
ment. It was Edmund Burke, in his speech 
on the conciliation of America, who said, 


Claims Adjustment 


“Every human benefit and enjoyment, every 
virtue and every prudent act is founded on 
compromise and barter.’ Needless to say, 
the claimant’s lawyer is just as anxious to 
settle a claim as you are. He wants to con- 
tinue to terminate cases as fast as he gets 
new ones for the same reason that you do, 
to prevent his cases from piling up to a 
chaotic extent. He has additional reasons, 
such as pressure from his client and his own 
personal economic requirements. 


When the case is ripe for settlement, the 
claimant’s lawyer is called upon to state his 
demand. It is universally expected that he 
will ask for more than he ever hopes to re- 
I have sometimes wondered whether 
this is really necessary and on occasion, I 
asked for what thought the 
case was worth. In only two instances have 
adjustors come forth with payment of my 
full demand without attempting to reduce 
my figure. It is not my contention that in 
insurance should 
pay all or nothing of a claimant’s arbitrary 
demand. I that ad- 
justors should encourage realistic demands 
by prompt and cheerful payment whenever 


ceiv e. 


have I really 


every case an company 


do maintain, however, 


such demands are made. 


I know that it must tax your patience 
when a plaintiff’s attorney is uncooperative 
and dilatory in submitting his special dam- 
ages and his demand. Believe me, it is just 
as exasperating to a claimant’s attorney to 
be put off until the very eve of trial before 
a settlement offer is made. In my situation, 
I can say to you that in some cases I have 
refused to accept at the eve of trial offers in 
settlement which I would have accepted if 
they had been presented at an earlier time. 
What I am trying to convey is the fact that 
some cases cost your companies more to 
settle on the day of trial or the week before 
trial than they would have cost at an earlier 
date. Furthermore, some cases go to trial 
which would have been settled if the final 
offer had been made before the plaintiff's 
attorney completed the preparation of his 
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Somehow, the final preparation of a 
case builds up confidence in the lawyer just 
as training does for a prizefighter. So, take 
my advice, and make a reasonable offer as 
early as you can. 


case. 


Southey wrote, “Men are never so likely 
to settle a question rightly 
discuss it freely.” 


as when they 
However, there is some- 
times hesitation on the part of the plaintiff 
or defendant to approach the other side 
about settlement for fear that it is an indi- 
cation of weakness. This is sheer nonsense. 
Obviously, someone has to make the first 
move if there is to be a settlement. 
ally, I have always thought that the insur- 
ance company which is alert in conducting 
settlement negotiations is also alert in pre- 
paring its cases, so that it 


Person- 


shows strength 
rather than weakness. 


I sometimes wonder whether some insur- 
ance companies give any consideration whatso- 
ever to public relations in the handling of 
claims. It seems to me that the company 
should have some desire to spare its as- 
sured the expense and inconvenience of a 
trial. After all, when the policyholder paid 
his premium, he intended to buy insurance, 
not a lawsuit. He is sometimes shocked to 
learn that his company is the type that is 
overanxious to coverage under a 
policy. The same type of company will can- 


disclaim 


cel an assured’s policy after an accident, al- 
though he have a long, unblemished, 


accident-free record. 


may 
In negotiation for set- 
tlement, such companies will consider nothing 
more than their policy limits. For example, 
where there is a 50-50 chance of liability in 
a case involving a probable verdict of $25,000 
and a policy limit of $10,000, they will think 
only in terins of a $5,000 settlement without 
regard to the risk unloaded onto their as- 
sured. In my opinion, a conscientious com- 
pany should be willing to pay about $9,000 
in settlement of such a claim. In a number 
of cases, the courts have held that the insur- 
ance companies were negligent in failing to 
settle under and 
therefore responsible for the payment of the 
entire judgments, although they were higher 
than the policy limits. 


certain conditions were 


Companies which are so oblivious to pub- 
lic opinion will also resort to unconscionable 
settlements with injured persons 
not have the benefit of legal g 


who do 
For 
year-old girl 
came to see me about an accident which she 
had had in 


uidance. 





example, a few years ago, a 2: 


Virginia two years before and 
which left her crippled for life. The auto- 
mobile in which she was riding as a passen- 
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made a 
oncoming 


ger sudden left turn in front of 
traffic. The insurer of the auto 
had her sign a release for the sole consider- 
ation of the payment of the hospital bill of 
$321.05: filing an action of 
fraud, but was prevented from doing so by 
the Virginia law which provides one year 
limitations on fraud actions, with limitations 
running from the time of the perpetration of 
the fraud, rather than the discovery thereof, 


considered 


Since your membership does not consist 
exclusively of adjustors but- also includes 
insurance company attorneys, I shall ad- 
dress some of my remarks to the latter. In 
one for defendants are 
ahead of plaintiffs’ attorneys. The former 
have taken much greater advantage of dis- 
covery procedures under the new rules of 
court. Loud and the complaints 
of claimants’ representatives who declare 
that they are harassed by the numerous 
interrogatories, depositions and motions which 
are heaped upon them. Lawyers for plain- 
tiffs have been slow in realizing that it takes 
much time to prepare interrogatories 
than to prepare the answers. If they feel 
harassed, they can reciprocate with very 
little effort. What is more, such retaliation 
is not only satisfying to the harassed soul, 


respect, counsel 


long are 


less 


but it becomes essential in preventing the 
defendant from gaining an undue advantage 
in the preparation of the case. The superior 
progress of defendants’ counsel, however, 
seems to be limited to the use of discovery 


rules. 


There was a time when ingenuity and 


imagination appeared to be possessed almost 
For 


example, moving pictures were employed to 


exclusively by defendants’ attorneys. 


prove that a claimant could perform physi- 
cal feats which 
claim of disability. 


his 
Today, it appears that 
the tables have turned. Plaintiffs’ attorneys 
have 


were inconsistent with 


the initiative and have held it 
for a long time. 


seized 
If you walk into a court- 
room and see modern methods employed as 
demonstrative nine out of ten 
times they will be used by attorneys for the 
plaintiff. The extensive the black- 
board, models of all kinds, three-dimensional 
photographs, three-dimensional X rays, X-ray 
moving pictures and many other visual aids 
have become a part of the American courtroom 


evidence, 


use of 


scene. Plaintiffs have made substantial use of 


such exhibits in 


each time, 
without fail, a group of defendants’ attorneys 
will stand on the side, mocking and ridiculing 
the evidence. Let me say this, straight from 
the shoulder: The time for ridicule is past. 


Baltimore, and 
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The time has come for all trial attorneys 
to wake up and make full use of modern 
procedures. Their will 
and more because they tend to clarify the 
and reduce conjecture. A juror 


use increase more 
evidence 
who sees a model of a human bone in court 
can better understand the surgeon’s descrip- 
tion of the injury to that bone and its re- 
sulting disability. A three-dimensional color 
picture is much more real and eliminates the 
guesswork sometimes occasioned by a black 
and white two-dimensional photograph. Con- 
trary to the belief of some, such visual aids 
are not introduced for 
on the contrary, are used to give the great- 
est possible aid to the jury in understanding 


sensationalism, but, 


evidence pertaining to unfamiliar topics and 
events. 

There was a time when highly successful 
plaintiffs’ attorneys were purloined by in- 
surance companies who offered them high 
annual salaries. Today, a topnotch plaintiff’s 
lawyer earns too much money in his own 
right to be enticed by the salaries which 
insurance companies are willing to pay. In 
fact, this practice has been and 
some able claim men have switched to the 
lucrative field of representing plaintiffs. 


reversed 


Furthermore, plaintiffs’ cases are better 
prepared than they 
Their lawyers are better prepared, too. It 
you attend 
those conducted by the Practicing Law In- 
stitute in New York, you 
more plaintiffs’ lawyers than claim men. 


were in the old days. 


seminars Or symposia such as 


will see many 
When I first came to the bar, I believed 
that all a trial lawyer needed to do to be 
successful was to prepare his 
thoroughly than his opponent and to try his 
case in court in an 
learned that he had to contend with another 
very important item; that is, the maneuver- 
ing of his opponent. Through bitter experi- 
have learned that such maneuvering 
sometimes be the decisive factor in < 
case. You no doubt know what I mean, but 
I shall examples of the 
maneuvering to which I refer. 


case more 


abler manner. | 


soon 


ence, | 
can 
mention a few 

(1) Purposeful delay of trials, by subter 
fuge such as arranging to be occupied i1 
another court in a case which had previ 
ously been handled by another member ot 


the firm. There can be many reasons for 
the desire to delay, such as the dislike for a 
particular jury or judge. In my 
opponents insisted on a delay in an equity 
court until after the criminal aspect of the 
case concluded in order to prevent 
prejudicing the criminal case. When a new 
judge rotated into the equity court at the 
end of the year, my adversaries pressed for 


one case, 


Was 


an early hearing before the conclusion of 
the criminal trial. It became obvious that 
their purpose from the start was to have the 
case tried by another judge and that their 
representations to the first judge were fraudu- 
lent. 

(2) Insertions of advertisements in maga- 
zines in an effort to influence juries against 
awarding large damage verdicts constitute, 
in effect, contempt of court. 


jury 


(3) The 
by one company has caused their investiga- 
tions of jurors to be carried on so energeti- 
cally as to constitute a threat to the secrecy 
of the jury. 


employment of experts” 


the unfair tactics of 
which the legal profession has no reason to 
be proud, but | them out into the 
open in the faint hope that it will be a step 
toward putting an end to them. 


These are some of 


bring 


Mr. Roscoe Pound, former dean of the 
Harvard Law School, in discussing the need 


that society has for counsel for the injured 
as well as for industry and business, de- 
clared, “If the latter makes for maintaining 
the economic order and maintaining the so- 
cial interest in the security of acquisitions, 
security of transactions, and security of eco- 
the makes for 
social the indi- 


former 
interest in 


institutions, 
the 


nomic 
maintaining 
vidual life.” 

It should help us to reach a happy mutual 
understanding if we keep in mind that with- 
out insurance coverage, the claimant would 
find it difficult to collect a judgment and 
without lawsuits, few would seek insurance 
coverage. We should endeavor to recognize 
each other’s problems and the 
part that each plays in striving for justice, 
reasonable adjustment of claims and helping 
to relieve the courts of a considerable por- 


tion of their burden. [The End] 


necessary 


A San Salvador motorist who injures a person in an accident in 
which the driver is at fault must stay in jail until his victim 
recovers. This was reported in the September, 1955 Automobile 
Facts, published by the Automobile Manufacturers Association. 


Claims Adjustment 
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of Michigan Law School. These are his | 
remarks during the Fifth Annual Atom 
Day, sponsored by the Michigan Memo- 
rial-Phoenix Project, at the University 


| The author is Dean of the University 
| 
| of Michigan, Ann Arbor, June 9, 1955. 


EGAL HISTORY is filled with illustra- 

tions of the adaptation of the law to 
changing conditions. The advent of trade 
and commerce brought us a body of law 
dealing with negotiable instruments, bills of 
lading, warehouse receipts, and other docu- 
ments of commerce. Large-scale industriali- 
zation, bringing into the courts distressing 
numbers of maimed and dying employees, 
resulted in an abandonment of common law 
tort actions with the interminable delays, 
and instituted the speedy justice of the 
workmen’s compensation systems. The auto- 
mobile and high-speed, far-reaching motor 
transport have brought new and unusual 
legal problems that have compelled solution 
by use of unique procedures to establish 
jurisdiction over cases arising in the field. 


What can we anticipate by way of unique 
legal problems arising from the develop- 
ment of peaceful uses of atomic energy? 
Such problems will inevitably be encountered 
because of two principal characteristics: 
first, the hazards to persons and property, 
and, second, the vast military potentials, 
which necessitate extraordinary government 
controls. Because of time limitations I shall 
in this discussion deal primarily with the 
first of the two. 


We are told that the atomic energy in- 
stallations in this country under the juris- 
diction of the Atomic Energy Commission 
are extraordinarily safe, both as places in 
which to work and as neighbors in the com- 
munity. It is a fact that, because of the 
skill and care with which these $12 billion 
of government-owned industries have been 
managed, there have arisen a surprisingly 
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small number of occurrences giving rise to 
claims for damage. There have been no 
large accidents. In 13 years of operation 
only some 17 personal injuries, including 
two deaths, have been recorded as a result 
of overexposure to radioactivity. Adequate 
government-supported insurance has easily 
taken care of all needs. Legal problems re- 
lating to damaged persons and property 
have been virtually nonexistent. 


However, in 1954 the Congress of the 
United States adopted a complete revision 
of the Atomic Energy Act. Under this new 
and most important measure the field has 
been opened to private enterprise which can 
now begin to make use of atomic forces in 
a big way. We may look forward in the 
reasonably near future to a multitude of ap- 
plications designed to provide the people of 
the United States as well as other countries 
with new means of raising the standard of 
living and promoting the general welfare— 
nuclear electric power, food and drug steril- 
ization, industrial applications of radioiso- 
topes, medical diagnosis and therapy, aids 
to agriculture, new plastics, new chemicals, 
and others not yet envisaged. These activ- 
develop under the spon- 
sorship of many different business, industrial, 
research and treatment establishments, with 
the actual operations carried on by thou- 
sands, or hundreds of thousands, of different 
people with varying qualifications and skills. 
Unless properly handled, radioactive sub- 
stances are dangerous to persons and prop- 
erty. It is more or less inevitable that as 
time goes on nuclear accidents will give rise 
to unusual legal problems. 


ities are going to 


It is possible to do no more than to sketch 
a few of these problems. I shall mention 
some legal areas within which new problems 
will be arising, all except one of which will 
be the unique results of the exceptional 
hazards to persons and property attendant 
upon use of atomic forces. Unfortunately, 
in each instance it will be possible to do no 
more than present the problem and give a 
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By E. BLYTHE STASON 


brief indication of its character and its 
significance. 

Let us first consider the questions arising 
in connection with the statutes of limitations, 
the statutes that prescribe that actions must 
be brought for damages within a prescribed 
number of years, usually from one to three 
years, after the cause of action occurs. Or- 
dinarily, by weight of judicial authority the 
limitation begins to run from the date of 
the alleged wrongful act (in the case of 
radiation injuries, from the date of exposure) 
and not from some later date at which time 
the damage becomes manifest. Many pos- 
sible causes of action can readily be en- 
visaged. Excessive doses of nuclear radia- 
tion may be negligently administered in a 
hospital or by a physician. Overexposure 
may come about by reason of traveling in 
an airplane, or a ship, or a railroad train in 
which radioactive substances are also being 
carried without proper shielding. Ingestion 
of small quantities of radioactive substances 
may result from the breathing of exhaust 
gases or dust or through the water supply. 

Inasmuch as the sensory organs of man 
are not adapted to detecting the presence of 
Overexposure to radiation, the injured per- 
son may not in fact know that he has been 
injured until years after the date of the 
wrongful act which constitutes the cause of 
action. Suppose the injury becomes apparent 
five or ten years later in the form of cancer, 
leukemia, cataract or some other manifesta- 
tion of radiation damage. What can the in- 
jured party do about it? 

A well-known case in point is LaPorte v. 
United States Radium Corporation, 13 F. Supp. 
263 (DC N. J., 1935). In this case the de- 
cedent had been employed for approximately 
a year and a half, painting watch dials with 
radioactive luminous paint. As was the 
practice among the girls employed in this 
work (there were some 800 of them in dif- 
ferent factories, of whom 18 died with symp- 
toms indicating radium poisoning), the decedent 
routinely pointed by mouth the bristles of 
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the brush which she used, thereby repeat- 
edly introducing small amounts of radio- 
active paint into her system. Twelve years 
after she left the company employment she 
began to experience the symptoms of radium 
Yet there was a two-year statute 
of limitations. The plaintiff was barred by 
law because of this statute. She was unable 
to recover damages. Shortly thereafter she 
died as a result of the radiation injuries. 


necrosis. 


These statutes of limitations are not mere 
legal technicalities; they serve a good pur- 
pose. They are sometimes called statutes of 
repose. It is desirable to bring lawsuits to 
trial with a minimum of delay while the 
witnesses are still alive and while they re- 
member the significant events. Therefore, 
statutes logically enough set a reasonably 
short period from the date of the inception 
of the cause of action within which time the 
action must be brought if it is to be acted 
upon by the courts. Since the period of the 
statute normally starts running from the 
date when the undue exposure to radiation 
takes place, it is possible that we may either 
have to extend the period of limitations, 
thus permitting actions to be brought many 
years later, or, in the alternative, it may 
become necessary to make a special case of 
radiation injuries in which the manifestation 
of the damage ensues long after the initial 
wrongful act. This is a legal problem that 
is going to call for careful thought in the 
atomic age. 

We should say something about work- 
men’s compensation for industrial injuries 
occasioned by radioactive substances. Not- 
withstanding all of the care of an enlightened 
age of industrial progress, it is, as we have 
said, unlikely that the remarkable record of 
the United States Atomic Energy Commis- 
sion will continue to stand when widespread, 
private industrial utilization takes place. A 
reconsideration of certain features of work- 
men’s compensation laws is definitely going 
to be a necessity. 


Suppose an employee (we shall call him 
John Smith) is injured by overexposure to 
radioactivity. Suppose, for example, that he 
has worked for a number of years in a nu- 
clear electric power plant. Suppose he was 
involved in a couple of minor nuclear acci- 
dents; that is, overexposure caused by un- 
intended and accidental release of radioac- 
tivity in his presence. Also, during the entire 
period of service in the plant he was sub- 
jected to radiation in excess of that which 
is normal outside the plant; but, excepting 
for the two minor accidents, he has not been 
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the standards 
Atomic Energy Commis- 


according to 
prescribed by the 


overexposed 


sion and the state health authorities. Sup- 
pose further that after the end of his five 
years of power plant employment he under- 


takes additional another 
industrial organization engaged in the utili 
zation of 


sterilization plant. 


employment in 


nuclear forces, possibly a food 
Then, after a couple of 
years of this second employment, he changes 
to an establishment where there is no radio- 
activity about which to be concerned. Three 
he develops malignant intestinal 
files the 
company, asking for an award, alleging that 
the caused by overexposure to 
radiation in the course of his employment. 


What the problems that con- 
front him in his effort to obtain a workmen’s 
compensation award under the statutes of 
the state? a few of them: 


years later 


cancer. He a claim against power 


cancer Was 


are legal 


I lere are 


(1) John Smith will probably have 
given his employer, that is, the power plant 
operating the notice of injury 
which is (usually within three 
months) by workmen’s compensation stat- 
utes. Will the office records routinely kept 
on employee exposure constitute such notice 
to the employer? 

Can 
claim 


not 


company, 
required 


(2) Smith satisfy the requirement 
that itself must be made within the 
prescribed period (usually two years) after 
the actual injury, disability, or incapacitation 
develops, or makes itself apparent to the in- 
jured employee? 


This is a common work- 


men’s compensation provision. 


(3) Can Smith prove that his injury was 
the nuclear 
power plant, or is he likely to be barred by 
the the that it is 
equally probable that the injury was caused 


occasioned by radioactivity by 


contention of defendant 
by overexposure in the second radioactive 
environment in which he was employed? 


(4) Can John Smith prove that his can- 
cerous condition resulted from the exposures 
of employment as distinguished from the 
ravages of nature? Most of the workmen’s 
compensation acts provide that the injury 
must be due to causes and conditions which 
are peculiar to the 
business of the employer, and which arise 
out of and occur in the course of the em- 


characteristic of and 


ployment, as distinguished from ordinary 
diseases of life. Proof on this point is not 
going to be easy, because a certain percent- 
age of the population is always subject to 
the development of cancer. Perhaps John 
Smith is a part of that unfortunate percent- 
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The burden 


age. 


otherwise. 


rests upon him to prove 


In recent years this same doctrine has 
been extended into other areas. For example, 
in Graham v. Bottenfield, Inc., 176 Kan. 68 


(1954), the plaintiff, who had had her hair 
dyed by a beautician, with 
sults, sued the distributor of the hair dye 
which had caused her injury. The court 
held that, as in the case of food products, 


disastrous re- 


and in the case of the manufacturer of ar- 
ticles containing radioactive isotopes, al- 
though they are not, of course, for human 
food, failure to prove negligence was no bar 
to recovery. They may nevertheless be used 
for human ingestion in 
and therapy; and in since the 


tendency is to extend the law to eliminate 


medical diagnosis 


any case, 
the requirement of proof of negligence, it 
may well result in the manufacturer of radio- 
active articles being held in all instances to 
the absolute liability which is 
applied in the food and drug cases. Insur- 
legal hazard will be a 
“must” in the radioactive product business. 


now being 


ance against this 


Then we should say a word or two about 
the possibility of a major nuclear accident, 
such as the burn-up of a large power reactor 
Burn-up 
situations are fortunately unlikely to occur, 


or evena small research reactor. 


as the experience of the United States 
Atomic Energy Commission well demon- 
strates. However, at Chalk River in Ontario 


such a major accident did take place, with 
a very 
tivity 

stance the damage 


radioac- 
this in- 
was well controlled. In 
other instances it may not be so successfully 
handled. 


considerable spreading of 
around the countryside. In 


What will be the liability of the owner 
and the operator of the reactor? There are 
many precedents in the law which cover 


this situation. It has been held for nearly a 
century that a person who owns and operates 
a dangerous instrumentality on his premises 
that 
caused by the breaking loose of its danger- 


is responsible for all damage may be 
ous forces. The injured party does not have 
The question of neg- 
The owner is an 
absolute guarantor of the safety of persons 
and property in the vicinity. 
fact, only one way in which the owner and 
operator of a protect himself, 
and that is by buying enough insurance to 
the that may arise. 
This too creates a problem, although not 
one of law. It is impossible today to obtain 
on the insurance market an adequate amount 


to prove negligence. 
ligence does not arise. 
There is, in 
reactor can 


cover contingencies 
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The only method by which the owner 
and operator of a reactor can protect 
himself is by buying enough insurance 
to cover the contingencies which may 
atise—and it is a cause of consider- 
able concern that such insurance is 


not freely available today. 


of public liability coverage for such cases. 


Indeed, it is a cause of considerable con- 
cern on the part of those 
dustry that are looking forward to 
into the reactor field that such insurance is 
With at least five large, 


their 


elements of in- 
entry 


not freely available. 
owned power 
way, within the next two or three 
years this problem must be solved, either by 
i companies to 





privately reactors on 


sometime 
inducing insurance 
provide 
or by 


private 
a sufficient coverage for the pur- 
the intervention of 
government 


pose, virtue of 
insurance cover- 
age for Apart the 
availability of such insurance there is likely 
nterprise of a large-scale 


some form of 
excess damage. from 
to be no nuclear ¢ 
character. Failure to provide such insurance 
will constitute a serious deterrent to devel- 
opment. 


We should think about the question of 
which law governs in a case involving dam- 
age from radioactivity. The lawyer calls it 
conflict of laws. Suppose damage is caused 
by a gradual exposure to radiation that takes 
place in transit on ships, planes or trains 


traversing several state lines; or suppose 
there is a major release of radioactivity and 
the size of the contaminated area includes 
many states, or at least two adjacent states. 
Will the law of the state of initial exposure 
or the law of the place of the later manifes- 
Which statutes of 


rule, 


tation of injury govern? 
limitations will apply? As a 
the law of the place of injury is held to 
govern. If the radiation takes place con- 
tinuously in transit covering several states, 


general 


the law of which of the several states shall 
be applied? It is said that the place of the 
last essential act to create a cause of action 
controls. Is the last essential act the release 
of radioactivity, the impact of radiation, or 
the discovery of the injury which may per- 


haps take place many years later in another 


part of the world? These are some of the 
legal tangles that will result when we come 
to the 
cases in the atomic age. 


business of unscrambling 
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damage 





Now let us consider the question of intro- 
duction of evidence in suits involving atomic 
affairs. Here we the problems 
created by the military potentials of atomic 
When information concerning atomic 
energy is relevant to the the 
lawsuit and is offered in evidence, several 
First, does the infor- 


encounter 


energy. 
decision of 


legal questions arise. 
mation sought involve something which, in 


the interest of national security, perhaps 
should be kept from other nations and 
therefore regarded as “restricted” data, and 


which, as a result, may not be introduced as 
evidence in open court? 


Second, who is to determine whether or 
not the evidence will 
jeopardize national security? The Atomic 
Energy Act, by Section 142, prescribes that 
“the Commission shall from time to time 
determine the data within the definition of 
‘restricted data’ can be published 
without undue risk to the 
and security and shall thereupon cause such 
and removed from 
Various 


the presentation of 


which 
common defense 
data to be declassified 
the category data’.” 
provisions are included in the act for penal- 
izing the unlawful dissemination of restricted 
data. Must the court the commis- 
sion’s determination as final, is this deter- 


of ‘restricted 


accept 


mination subject to some degree of judicial 


review, or may the court determine the 
question independently? 
Still a third question is presented. Sup- 


pose it is finally determined by the accepted 
authority that the evidence which has been 
called for actually involves a secret which 


should not be revealed. Then how shall the 


person seeking the information in connec- 
tion with his case be afforded due process 
of law? Exclusion of the evidence may be 


destructive of his case if he is the plaintiff. 
Or it may preclude a defense and be utterly 
unfair to the defendant. Perhaps the court 
can be trusted to hear the restricted infor- 
mation, but how about the attorneys? How 
about the court? How 
about the jurors, if it be a jury trial? Such 
least 


spectators in open 


problems have actually arisen in at 
two cases, but in each instance a settlement 
Was made out of that the actual 
legal issues were not determined. They will 


court so 


be encountered again and again and definite 
legal answers must be found. 

Finally, we must consider the legal prob- 
lems of international private enterprise. Un- 
doubtedly, the United States, with the lead 
given to it in the war years by the Man- 
hattan Engineers District, will be one of 
the large suppliers of other nations of the 
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world, not on'» of nuclear materials but of 
reacturs, reactor component parts, geiger 
counters, scintillation instruments, control 
devices, gadgets making use of isotopes for 
industrial application, heavy radiation sources, 
and all the rest. These will be shipped by 
American firms to foreign ports. 


What are the peculiar legal problems that 


will be confronted by the American ex- 
porter? Here we turn to the provisions of 
the 1954 Atomic Energy Act. There are 


several provisions in the act that directly 
concern private atomic activities abroad. 
Some of these provisions permit and some 
prohibit, either expressly or by implication, 
such private activities. These provisions are 
diverse and not altogether clear as to their 
meaning. Yet they are the provisions gov- 
erning the participation of private enter- 
prise in this country in the foreign market. 

Licenses are required to be obtained by 
private persons from the Atomic Energy 
Commission before they may export source 
materials, such as ores and natural uranium, 
etc. (Section 62); by-product materials, that 
is, isotopes and waste products (Section 
82(c)); and component parts of atomic fa- 
cilities (Section 109). The commission, through 
these licensing powers, retains a close con- 
trol over the foreign export business in 
atomic affairs. It will be a business full of 
legal red tape, with the official sword of 
Damocles hanging over its head. 

There is one other point of serious interest 
to those concerned with international affairs. 
Section 57 of the Atomic Energy Act con- 
tains a number of prohibitions. Among 
other things, it is provided that “it shall be 
unlawful for any person to—directly or in- 
directly engage in the production of any 
special nuclear material outside of the United 
States except (A) under an agreement for 
cooperation made pursuant to section 123, 
or (B) upon authorization by the Commis- 
sion after a determination that such activity 
will not be inimical to the interest of the 
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United States.” (Italics supplied.) This 
phrase “directly or indirectly” is ambiguous 
and hard to interpret. Moreover, it looms 
as a threat of considerable force for anyone 
who wants to undertake any kind of foreig; 
private activity. What is meant by the word 
“indirect”? The Senate report commenting 
upon this provision said: 

“This designed to permit 
those who might teach abroad, or who might 
wish to sell unclassified services, or parts 
of facilities or who might wish to help 
build facilities abroad [to] have an oppor- 
tunity to do so with prior Commission ap- 
proval.” 


provision is 


A strict construction placed upon Section 
57(a)(3) would make it imperative for any- 
one who wanted to do anything at all abroad 
involving even unclassified services or in- 
formation (even teaching) to seek commis- 
sion authorization, since one can never be 
quite sure that any activity is totally unre- 
lated to the production of special nuclear 
material. Clarification of the scope and con- 
tent of this section by the Atomic Energy 
Commission is obviously needed if foreign 
business is to be carried on without undue 
handicaps. 


I hope I have gone far enough to show 
you that the atomic age will not be an age 
of freedom from the law, from legal diffi- 
culties and from members of the legal pro- 
fession. You who are scientists, engineers, 
industrialists, whether you like it or not, 
will be coming to us for the handling of 
these and many, many other problems. 
However, these problems are not going to 
prove a deterrent or even a serious handicap 
to the prompt and effective development of 
the peaceful applications of nuclear energy. 
The values to be derived from such develop- 
ment are too great to permit mere legal 
obstacles to stand in the way. It is incum- 
bent upon us who are members of the legal 
profession to find the solutions; and this, I 
can assure you, will be done. [The End] 


vehicles registered in the State 


of New York up to October 7, 1955, at least 13 per cent are un- 
insured, according to the New York State Motor Vehicle Bureau’s 


automobile liability insurance survey. The survey, as reported in 


a bulletin of the Commerce & Industry Association of New York, 
Inc., disclosed that 3,917,858 registered vehicles are covered by 


at least “ten-twenty-and-five” insurance while 587,210 have none. 
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The Problem of Insurance 
in Atomic Energy Developments 


By MATHEW M. BRAIDECH 


| Mr. Braidech is director of research, 
| National Board of Fire Underwriters. 
He delivered this address before the 
National Meeting of the American In- 
stitute of Chemical Engineers, held at 
Lake Placid, New York, in September 


HE IDEA that risk is the essence of 


business and that the financial risks of 
private enterprise form the foundation of our 


modern society is inherently sound. But 
for the individual entrepreneur, risk can 
work to retard progress if it is not rea- 


sonably minimized or spread out over many 
single ventures. This is the job of insur- 
ance which in its various forms can also be 
regarded as an essential cog in our nation’s 
intricate industrial and business mechanism. 

Our traditional, competitive enterprise sys- 
tem and our technological advancement could 
not have been possible without some safe- 
As 


science progressed through industrial appli- 


guarding of our economic incentives. 


cations of its fruits, the protective coverage 
of insurance advanced with it, meeting an 
ever-increasing variety and multiplicity of 
situations that accompanied every major 
economic advancement, For example, with 
the advent of steam and electric power, the 
automobile, the airplane, radio and 
vision, and hundreds of other inventions and 
discoveries, various types of insurance were 
introduced to safeguard and minimize the 
loss potential of accidents in each instance. 


tele- 


Challenge to Insurance 


The problem of protecting physical and 
business assets in connection with current 
private efforts in atomic energy develop- 
ments presents a special challenge, to both 
the engineering profession and the insur- 
ance business. During the months that have 
elapsed since the official existence of the 
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Atomic Energy Act of 1954, there is con- 
siderable evidence that the commercial de- 
velopment of nuclear power within the 
United States is successfully pulling through 
a whole series of technical bottlenecks and 
is proceeding toward practical reality. Among 
final obstacles which temporarily bar the 
way are primarily legal knotholes concern- 
ing the important questions of licensing and 
regulation and the assumption of insurance 
risks. The simplified clearance system re- 
cently instituted by the Atomic Energy 
Commission will give access to much-needed 
information to responsible industrial groups 
on the solutions of problems associated with 
commercial utilization of atomic power. 
This action will expedite also for the insur- 
ance and underwriting groups the technical 
analysis and rational assessing of risks and 
perils to be involved in the different types 
of proposed nuclear reactors. 

To assure the fullest cooperation, there 
is a need for a better understanding of the 
and attitudes among 
engineering experts, business authorities and 


respective problems 


insurance specialists. 


Insurance Origin, 
Special Coverage and Codes 


The position of insurance as an important 
economic institution needs to be more fully 
appreciated by engineers. They should under- 
stand the relation between insurance and 
the broader technical aspects of hazard 
grading, risk evaluation, and the importance 
of codes and standards in plant safety and 
loss prevention. This can be best accom- 
plished through a brief presentation of the 
simple fundamentals and certain common- 
sense viewpoints. 

To begin with, risk or chance of loss has 
been the bane of human existence since 
the beginning of time; early man had to 
run the chance of losing his possessions in 
one way or another. From his simple, primi- 
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tive requirement and on through the de- 
velopment of civilization, as his 
property wealth ac- 
cumulated and his other possessions grew a 
thousandfold. He was gradually confronted 
with ever-changing problems, with an in- 
creased possibility of unfortunate combina- 
tions of uncertain circumstances, and with 
greater probability of disastrous losses in 
varying form and His instinctive 
desire to reduce his anxiety and to provide 
a sense of security against the uncertainty 
of the future caused him to devise a means 


modern 


increased in size, his 


degree. 


of protection for eliminating or reducing his 
various problems of risk. 
to live on an inheritance of boldness and 
imagination for generations. Out 
of an experience of mistakes and triumphs, 
he gradually evolved a plan of spreading 
the risks among his many fellow men, each 
in some danger of loss which he could not 
foresee or prevent, so that a loss to a single 
individual would not be disastrous to him. 
This plan of substituting a degree of cer- 
tainty for uncertainty and distribution of 
cost among those participants subject to 
similar risks comprises the framework of 
insurance. The modern insurance system, as 
we know it today, concerns itself with the 
average of large numbers (to properly apply 
the law of probability) and the equitable dis- 
tribution of losses by a wide spread of risks, 
as well as provision for a build-up and main- 
tenance of adequate reserves to meet any 
sudden and unexpected emergency demands. 


He was thus able 


several 





a 


With the arrival of the scientific age and 
technological progress, new and greater com- 
plexities in risks appeared with expanded 
industrial operations and increased concen- 
tration of values. This necessitated special 
conditioning clauses and exclusions beyond 
the original coverage of basic accidents of 
fire and explosion, earthquake, windstorm 
and allied type of destruction which might 
ensue as extended damage, such as water 
and smoke damage, contamination and ex- 
posure to the elements. Added foresight to 
prevent extended financial risk for private 
enterprise brought about the development 
of other special insurance features to insure 
against losses due to a shutdown period and 
stoppage of production or partial suspension 
of business because of the inability to use 
the premises. This resulted in the provision 
of special insurance coverages known as 
“business interruption” and “use and occu- 
pancy” insurance to guard against continu- 
ing expenses and reduction of profits. Later, 
to guard against damage due to falling 
planes, aviation risk was developed as well 
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as “boiler and machinery” insurance for 
protection of steam boilers and other pres- 
sure vessels from explosion due to excessive 
pressure or mechanical damage from the ex- 
plosive energy of rapidly moving machinery 
torn apart by centrifugal force. 

The problem of loss prevention in terms 
of lives, properties and natural and created 
resources was also given serious considera- 
tion as man advanced in his productive and 
more vulnerable economic status. 
followed by the development of 
preventive measures protective safe- 
guards to control or reduce to a minimum 
the chance of an accidental event, the po- 


This was 
suitable 
and 


and 
the possibility of a catastrophe. Such pro- 
cedures required a thorough understanding 
of risks involved and a rational evaluation 
of the degree and severity of associated 
hazards and the probable amount of dam- 
age which might ensue in the maximum 
possible extreme. Fact situations from ac- 
tual occurrences, as well as resort to hypo- 
when adequate experience 
data were lacking, have been the guides 
for the establishment of good-practice rec- 
ommendations, and and standards. 
This type of activity eventually resulted in 
the formation of technical inspection and 
loss prevention or safety service by insur- 
ance groups and their affiliated 
companies. 

It will be of interest to state that the 
devastating $50 million conflagration of Balti- 
more, which occurred 50 years gave 
impetus to the inspection and engineering 
advisory service of the National Board of 
Fire Underwriters, a public 
ganization representing a membership of 
more than 200 capital stock fire insurance 
companies. This catastrophe inaugurated 
the standardization of fire fighting equip- 
ment and the fire prevention and engineer- 


tential of enormous or excessive losses, 


cases 


codes 


member 


ago, 


service or- 


ing inspection which today provides such 
periodic surveys to more than 500 cities of 
over 25,000 population. The standards activi- 
ties of the NBFU over the past 80 years 
have resulted in the development and promul- 
gation of some 60 important standards—its 
National Building Code and the National 
Electrical Code, together with the flam- 
mable liquids and liquefied petroleum gases 
are well known and generally ac- 

Its catastrophe plan for handling 
insurance claims in major disasters 
typified the extent of service that had to be 
supplied because of growing demands for 
prompt service. Its effectiveness was dem- 
onstrated last year during the devastating 
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hurricane which resulted in one 
of the worst catastrophes in the history of 
the nation: The dollar payment of 
$200 million, covering some 350,000 claims, 
was made in a period of 45 days. Engineer- 
toward reduction in damage 
windstorms are currently being 
Having stood this test of time 
ever-changing and 


season, 


over 


ing studies 
caused by 

conducted. 
and the challenge of 
staggering variety and multiplicity of prob- 
lems with fire, explosion, and 
toxic gases and other special hazards of our 


associated 


conventional industries, it may be said that 
the soundness of insurance has been proven. 
It may rightfully anticipated that 
other seemingly formidable barriers of risk 


also be 


may be similarly surmounted, given a suf- 
ficient time for a full and sound study. 


Dangerous Products Commonplace 


We are now entering a new, rapid-growth 
cycle in our expanding technological 
Hazardous materials are being used in ex- 
tremely large quantities, and processing op- 
erations are being.conducted at increasingly 
pressures with 
dangerous 


era. 


higher temperatures and 
greater and greater 


products. More and more of these processes 


volume of 


are being classified in the extra-hazardous 
However, it is recognized that in 
such 


category. 
well-managed modern plants having 
high order of calculated risk, there is 
compensation in the main by good technical 
the that the financial 
“controlled” accident po- 
too 
Since such industrial systems are 


know-how to extent 


risk, because of 
tentials, is quite often considered not 
excessive 
provided with capable supervising talent at 
all levels, good design and built-in safety 
features in terms of interlocks and automa- 
tic instrumentation, and_ periodic 
tions and preventive maintenance programs, 


they are favorably regarded as insurable. 


inspec- 


Scientific advancement and rapid indus- 
trial progress are having an impact on every 
endeavor. The 


segments of 


human insurance 


one of 


phase of 
business is those our 
economy that consequently is becoming in- 
creasingly complicated because the changes 
of today creating a broad gamut of 
damage protection under almost every kind 
of situation. 
the only sound basis for insurance; 
ever, in the factual 
tions, judgment has often been found to be 
a satisfactory resort, if only on a temporary 
basis, for early coverage of new develop- 
ments. Where there is potential for wide- 
spread damage with consequent enormous 
atti- 


are 


Experience is considered as 
how- 
situia- 


absence of loss 


monetary losses, more conservative 
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tudes are generally resorted to in terms of 
limits of insurance coverage and demands 
for standards, to minimize unsafe conditions, 
for design, installation, operation, inspection 
In this manner many dif- 
insurance 
problems 


and maintenance. 
ficult and almost insurmountable 
coverage and protection 
have been satisfactorily resolved. 


safety 


The problem of gradual and safe transfer 
of the world’s greatest governmental mono- 
poly into private enterprise presents as dif- 
ficult a matter as the technical study of 
obtaining economical and plentiful nuclear 
power. One of the major problems in this 
connection is the matter of insuring against 
atomic risks from private ownership and 
commercial operation of nuclear power re- 
actors because of the enormous risks which 
may be incident to serious reactor accidents. 
The problem becomes all the more difficult 
and challenging because nothing is avail- 
able to forecast liability and no formula is 
possible for calculating such loss potentials. 
Insurance, therefore, can resort justifiably 
to good guesses in any such large areas of 
uncertainty—similar to engineering approaches 
with safety factors. The problem is compli- 
cated even further by the fact that a good 
number of different types of reactors have 
been proposed for atomic power plants. 
There has been little or no standardization 
of any type of this and 
none of the proposed systems studied can 


reactor at stage, 
yet produce economic or competitive cen- 
ral-station power today—a good many de- 
signs are still in the conceptual stage. 


Insurance Study for AEC 


[To review properly the insurance prob- 
lems created by the expanded industrial par- 
ticipation in the development of atomic 
energy, a special group of insurance execu- 
with the cooperation 
and encouragement of Atomic Energy 
Commission. The work begun last March 
covered a three-month study of a number of 
AEC facilities with the viewpoint of devel- 
oping information and criteria on the insur- 
ability of industrial installations and to 
make appropriate recommendations on any 
legislation that might be considered neces- 
sary. The group was to serve also as a liai- 
unit between the government and the 
commercial insurance Until this 
group was appointed, insurance companies 
had only limited knowledge of atomic power 
operations prior to the enactment of the 
Atomic Energy Act of 1954. Their sub- 
sidiaries, however, had initiated hazard sur- 


tives was organized 


the 


son 


market. 


vey studies more than five years ago on the 
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shipment, storage and handling of radioiso- 
topes, and on the deisgn, installation and 
protected operation of cyclotrons and par- 
ticle accelerators. 


Preliminary Report Issued 


The preliminary interim report released 
last July submitted the following principal 
conclusions: 


(1) The catastrophe potential, although 
being more serious than anything now 
known in industry, is remote in occurrence 
because of the progress made in developing 
controls to prevent a dangerous incident 
and engineering features to contain any re- 
leased radioactivity in event of leakage or 
reactor failure. 

(2) Research and commercial reactors are 
insurable at commercial rates and they might 
be considered in the category of the more 
hazardous types of chemical operations; 
physical damage to a reactor and its auxiliary 
equipment can be handled up to a pre- 
scribed limit in the same way as boiler and 
machinery coverage on extrahazardous ma- 
chinery is handled in other major industries. 


(3) The most serious problem as to amount 


of insurance available lies in the “third- 
party liability” insurance, where the in- 
surer might be faced with catastrophe 


potentials, facing claims of an extreme 
magnitude for property losses in the im- 
mediate surroundings, decontamination, and 
workmen’s compensation losses from other 
plants and from public damage in the gen- 
eral area adjacent to atomic reactor sites. 


(4) Insurance covering “business inter- 
ruption” and “use and occupancy” present 
a special problem requiring further con- 


sideration, and it is desirable to form even- 
tually special pools of existing underwriting 
groups for handling direct coverage on the 
plants. It was concluded by the group of 
experts that an agreeable maximum limit 
of primary liability can be worked out, but 
as a matter of public policy it should be 
the government’s decision and responsibility 
whether or not to create a special federal 
fund which would provide a meanis of in- 
surance in excess of the capacity of the 
commercial market. 

Limit ranges as high as $100 million to 
$500 million have been suggested by certain 
industrial interests. This high order of 
magnitude of potential financial risk, an- 
ticipated in the event of major atomic 
disaster, resulted as a reaction to the new 
provision of the Atomic 
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Act of 1954. This stipulates that as a 
condition of his license every licensee of 
special nuclear material is subject to the 
condition that he shall “hold the United 
States and the Commission harmless from 
any damage resulting from use or posses- 
sion” of such material. The importance of 
properly resolving a situation of this size 
and nature is apparent. The absence of any 
definite conclusion by the industry, which justi- 
fies the real need for coverage of such magni- 
tude, complicates the problem of insurance. 


Further Study Program Needed 


To promote the insurability of atomic 
enterprises, it is considered necessary that 
the activity of an overseeing technical body, 
such as the present Reactor Safeguards 
Committee of the AEC, should be con- 
tinued and that the current interim safety 
standards for all licensees be rigidly main- 
tained. Because of the need for a broader 
knowledge of the various problems involved 
in commercial utilization of nuclear power, 
it is believed also that a continuing study 
program between the AEC and the insur- 
ance experts, at required scientific and 
engineering levels, will help to resolve the 
many varied and important problems on a 
more realistic basis, and thereby promote 
insurance confidence. So formalized an ap- 
proach by the different interests should 
result in a more comprehensive study of all 
aspects of pile technology contributing to 
the major problems of industrial application, 
and should help rationalize the hazard and 
safety problems all the way from the tech- 
nical deficiencies of engineering to the moral 
responsibility of management. This organ- 
ized joint procedure should go a long way 
toward alleviating some of the frightening 
reactions which have resulted from a blank 
assessment of the danger potentials of 
nuclear reactors. 


Literally dozens of different types of re- 
actors have proposed as primary 
energy sources for atomic plants, all re- 
quiring multiplicity of controls and special 
safety mechanisms. Each type has different 
advantages and disadvantages, in the form 
of flexibility and variability of operation, 
accessibility, and repair of equipment, ease 
of inspection and maintenance, and auto- 
matic shutdown to avoid runaway reactor 
damage. As a result of endless research 
and constant testing during the past 12 
years, 25 nuclear reactors have been safely 
operated for the AEC without accident in- 
volving contamination of off-site property. 
Nevertheless, there remains the problem of 


been 
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converting such experimental reactors from 
research laboratories and government test 
facilities, where supervision and automatic 
instrumentation are provided, and adapting 
them to industrial installations, where the 
associated operating hazards are augmented 
and the problems of fuel handling and re- 
processing, preventive maintenance, and 
waste disposal and recovery become important 
cost items and major economic realities. 


Practical Program Defined 


To apply a realistic safety program to 
commercial developments, the following gen- 
eral matters should be considered: site 
selection or location of the actual nuclear 
power plant and possible involvement of ad- 
joining and distant industrial properties 
with dangerous exposure of the public at 
large. Consideration must be 
to such factors as meteorological 
tions and the surrounding terrain, including 
the so-called acts of God, such as lightning, 
floods, windstorms, and earthquakes; and 
falling aircraft. To reduce more of the 
technical uncertainties to risks, design and 
operating problems should be given the 
fullest safety appraisal, as follows: 


given 
condi- 


also 


(1) A proper layout of power plant and 
auxiliary equipment should be provided to 
the and time of shutdown in 
the event of accidental leakage or release 
of radioactivity due to structural failure. 
Provision should be made for an outer gas- 
tight housing to surround the entire reactor 
plant, or a enclosing 
around critical equipment to contain fission 
products and control the spread of con- 
tamination to nearby, off-site properties as 
a last-ditch safeguard for any major un- 
foreseen nuclear accident. 


reduce cost 





series of vessels 


(2) Suitable materials of construction for 
various reactor components capable of with- 
standing service conditions of elevated 
temperatures, thermal and holding 
proper impact and fatigue strength under 
These 
for 


shock, 


prolonged operations are necessary. 
various materials, whether employed 
internal structures, as reactor control 
ments, or as coolants and special claddings 
to protect other materials, need to be con- 
sidered in the light of their damage stability 
nuclear radiation and ex- 
posure to severe erosion and corrosion 
environment. Long- and short-term pos- 
sibilities of dimensional changes and destruc- 
tive deterioration should be fully considered. 


ele- 


toward extreme 


(3) Consideration must be given reactor- 
core design to terminate automatically a 
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runaway potential before unit is in danger 
by preventing power from rising to high 
temperature levels in exceedingly short time 
and melting or vaporizing structural parts. 

(4) Required safety controls, such as 
appropriate interlocks and automatic in- 
strumentation, including ultrarapid emergency 
controls and positive fail-safe mechanisms 
to safeguard against dangerous potentials, 
must be appraised. 


(5) Safety consideration must be given 
to engineering operations involved in the 
safe recombining of hydrogen and oxygen 
resulting from dissociation of water in cer- 
tain types of reactors, recovery of unspent 
fuel and unused raw material, and refabrica- 
tion of fuel elements, and waste disposal— 
which promises to be a matter of impor- 
tance to the efficiency and economical opera- 
tion of nuclear power plants. 


(6) A 
maintenance 


scheduled 
should 


inspection and 
be organized 


rigidly 
program 


to guard against inadequate design and 
malfunctioning of the reactor and break- 
down of its key auxiliary equipment. 
Common-Sense Appraisal 

Most of the foregoing problems have 


been recognized for some time and ought 
to be fairly well understood. A more com- 
plete solution of them should be vigorously 
pressed and every conceivable precautionary 
measure and skilled technique should be 
employed as a safeguard to minimize the 
development of an unsafe condition. All 
areas of uncertainty should be constantly 
and thoroughly reviewed, and the hazard 
and safety control problems found in them 
should be subjected to a realistic appraisal, 
employing both common sense and tech- 
nical judgment. There should be a basic 
clearing-house agreement on what is im- 
portant and what is not, and workable and 
acceptable safeguards provided accordingly. 
To insure completeness of evaluation, such 
studies should involve the minds of a 
variety of interests, and should include a 
consideration of the possible types of in- 
cidents and frequency of chance or annual 
probability of occurrence, including the 
potential simultaneous failure of other un- 
related operations. This “hazard imagineer- 
ing’ and “safety accounting’ program 
should include also the possible damage 
consequences, the number and duration of 
downtime periods, the value of the power 
loss, repair costs, and the necessary pre- 
vention and protection maintenance. It is 


that the design of 


encouraging to note 





















































procedures will continue to be subject to the 
inspection and approval of the AEC, and 
that each reactor proposal must presently 
be accompanied by a description of the 
“maximum accident” and the de- 
signed safeguards to prevent such an accident. 


credible 


Failures of Operation 


In addition to the foregoing technological 
problems, there is the need to guard against 
operational failures due to inattention, mis- 
judgment and other forms of human failure. 
It is obvious that the operation of such 
critical equipment should be in the hands of 
responsible and technically competent people 
who are fully versed in proper start-up and 
shutdown procedures and know what action 
to take in the event of a major accidental event. 

The has under formalized 
consideration a proposed regulation estab- 
lishing procedures for licensing of qualified 
operators of the various reactor facilities, 
featuring renewal, modification and revoca- 
tion of such licenses. To insure stringent 
enforcement of this regulation, violations 
would be punishable as crimes and subject to 


commission 


serious penalties of fines and imprisonment. 


Along with the operation controls, there 
is a growing need for establishing design, 
installation, inspection and maintenance 
criteria for all reactors. In the 
attempts to protect the public, many gov- 
ernmental agencies at state level and other 
outside technical bodies are drafting safety 
regulations. Various technical committees 
of different segments of the insurance busi- 
ness (fire casualty, and liability groups) 
have responded to some of the problems 
associated with radiation safety in the trans- 
portation of radioactive chemicals and in the 
operation of various atomic energy equip- 
ments, such as cyclotrons and other particle 
accelerators. Contacts with various interests 
indicate that currently there exists a tempo- 
rary “regulatory maze,” 


types of 


that all concerned 
should be cautioned to make haste slowly, 
and that the AEC should provide more de- 
tailed safety stipulations than has been the 
case up to now. In addition to providing 
the usual technical surveillance, the com- 
mission should undertake to codify, at an 
early date, the layout and design of nuclear 
reactors and associated 
equipment, and the 
tion and 


steam-producing 
construction, installa- 
maintenance of same. Due con- 
sideration must also be given to protective 
security of such plants against malicious 
acts and sabotage. 
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nuclear power facilities and their operating 


Emergency Planning—-A Must 


Accidents are possible, despite rules and 
regulations, and this planning program should 
therefore include the preparation of emer- 
gency procedures and disaster planning to 
cover any Such ad- 
vance organized preparedness will minimize 
the length of shutdown and operation-loss 
time. 


catastrophical event. 


The costliness of such an occurrence 
is indicated by an instance (covered by in- 
surance) in July, 1951, in which an acci- 
dental spill of 50 mg. radioactive chemical 
caused contamination of personnel 
and physical facilities in an instrument 
manufacturer’s laboratory. This involved a 
monetary $230,000, with $90,000 
chargeable to contents contamination and 
$140,000 to the use and occupancy loss. In 
this connection the significance of the re- 
lease of 10,000 curies of nuclear fission 
products in one million gallons of water and 
the 14-month shutdown for salvage and 
repair at the government-owned site of the 
Canadian Chalk River experimental plant 
in December, 1952, becomes particularly 
important potential use and oc- 
cupancy business interruption insur- 


severe 


loss of 


from a 
and 
ance loss. 


The confidence that has been expressed 
in the atomic energy program by the elec- 
tric utilities indicates that commercial nu- 
clear power is becoming one of the most 
rapidly evolving and growing developments 
in the history of American industry. At 
present, six major electrical utilities have 
come up with plans (within the space of a 
year) calling for power plant installations 
totaling nearly 900,000 kilowatts, and with 
investment values of more than $250 million. 


It is thought that much of the confusion 
that exists in this period of flux will vanish 
in time with constructive thinking. Indus- 
trialized atomic energy will then be properly 
evaluated for insurance risk, with adequate 
coverage against major accidents and catas- 
trophes. Every branch of professional en- 
deavor is duty bound to muster its skills 
and resources for the fullest exploitation of 
the unbounded energy of the atom. With 
proper collaboration of such human, financial, 
and technical talents, and the establishment 
of equity of responsibility among govern- 
mental, industrial, and insurance interests, 
we can move forward and hasten the day 
when atomic power becomes a reality for 
improved public welfare, social stability, 
and national security and technical supremacy. 


[The End] 
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ern e ~ Eine certificates is- 
sued by fraternal benefit associations 
must contain the standard form of insurance 
policy, and the associations must submit for 
approval by the Insurance Commissioner all 
changes in benefits—The Attorney General 
was asked by a state senator the following 
questions involving fraternal benefit associa- 
tions: (1) Are these associations required 
to issue a standard form insurance policy in 
their membership certificate? (2) Must these 
associations submit for approval by the Insur- 
ance Commissioner all changes in benefits? (3) 
Are members who, without compensation, 
recommend or solicit new members to be 
classified as insurance agents? 

In regard to the first question, the At- 
torney General ruled affirmatively. After an 
analysis of the Indiana statutes bearing on 
the subject, he reminded that certificates of 
membership in mutual benefit societies are 
in legal effect insurance policies which are 
in many respects governed by the same rules 
as those which prevail in cases of ordinary 
contracts of insurance (see Elkhart Mutual Aid 
Benevolent & Relief Association v. Houghton, 
98 Ind. 149 (1884)). He noted that one of 
the essential reasons for providing the stand- 
ard form of policy is that the entire con- 
tract may be contained in a single instrument 
which may be in the hands of the policy- 
holder at all times (see Orr v. National Fire 
Insurance Company of Hartford, 50 S. D. 519, 
210 N. W. 744, aff'd, 52 S. D. 513, 219 
N. W. 119 (1926)). Reference was made to 
Sebasta v. Order of United Commercial Trav- 
elers, 117 N. Y. S. (2d) 750 (1952), which 
held that the required standard provisions 
for insurance policies, under the New York 
insurance law, should become a part of 
policies and certificates issued by fraternal 
benefit societies. 

The second question was also answered 
affirmatively. The Attorney General referred 


Attorneys General 


to the Acts of 1953, Chapter 15, Burns 
Indiana Statutes (1955 Supplement), Section 
39-4251, whicl 

“No policy 


shall bx 


provides in part as follows: 

»f accident and sickness insur- 
issued or delivered to any 

state nor shall any application, 


ance 
person in thi 
rider, or endersement be used in connection 
therewith unvil a copy of the form thereof 
and of the classification of and the 
premium rates, or, in the case of assessment 
companies the estimated cost pertaining thereto, 
have been fited with the commissioner. This 
section shal! be applicable also to assessment 


risks 


companies 2nd fraternal benefit associations 
or societies.” 

He said that under this statute 
sociations are required to file any changes 
in their agreements relating to benefits avail- 
able to members with the Insurance Com- 
missioner Yor approval if the changes are to 
-ffective in the state. 


the as- 


be made 


As to the third question, he stated it is 
possible, technically speaking, that a mem- 
ber of a fraternal benefit society who solicits 
new mesnbers could be classified as an 
“agent.”: He declared that the question can 
only be‘answered by a specific reference to 
individtial circumstances of each case that 
arises.---Opinion of the Indiana Attorney Gen- 
eral, Oxtober 13, 1955. 


X 
V ARYLAND — Licenses and registra- 
LYE ‘ons will be suspended for all vehicles 
of an »wner of more than one vehicle when 
he faiis to show evidence of financial respon- 
sibility with respect to one of his vehicles.— 
The «Commissioner of Motor Vehicles pre- 
sente’ the following question for consideration 
by the Attorney General. A party who 
owrs'd more than one vehicle failed to show 
evidence of financial responsibility with re- 
to one of his vehicles which was in- 
He carried adequate 
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spe¢ 
volved in an accident. 

































insurance on the remainder of his vehicles 
to meet the requirements of the financial re- 
sponsibility laws of the state. The problem 
involved was whether the registration for 
only the vehicle involved in the accident 
should be suspended, or whether the regis- 
trations for all vehicles owned by him should 
be suspended. 


The Attorney General ruled that the regis- 
trations should be suspended for all vehicles. 
He referred to Section 119 of Article 66% 
of the Annotated Code of Maryland, which 
reads in part as follows: 


“(Security Required Following Accident 
Unless Evidence of Insurance—Suspension 
for Failure to Deposit Security.) Within 
ninety days after the receipt of a report of 
a motor vehicle accident within this State 
which has resulted in bodily injury or death, 
or damage to the property of any one person 
in excess of $75, the Department shall sus- 
pend the license of each operator and all 
registrations of each owner of a motor 
vehicle in any manner involved in such acci- 
dent 
or both shall deposit security in a sum which 
shall be sufficient in the judgment of the 
Department to satisfy any judgment or judg- 
ments for damages resulting from such ac- 
cident as may be 
operator or owner 





unless such operator or owner 


recovered against such 
” (Italics supplied.) 


The statute was interpreted to mean that 
no matter how many vehicles an owner may 
have adequately covered by insurance under 
the financial responsibility laws, if one of 
his vehicles which is involved in an accident 
is not adequately covered by insurance, then 
registrations must be suspended for all vehicles 
owned by him. If any other construction of 
the statute were made, he said, then the 
owner of several vehicles could keep only 
one insured, and still be certain of operating 
a motor vehicle in the future. 

The financial responsibility statute in- 
tended to insure not only the payment of 
damages to the person injured, he said, but 
also to require that the party causing the 
injury be insured in the future. The second 
requirement is met if only the registration 
of the vehicle involved in the accident is 
suspended, but the payment of damages is 
not accomplished. 


He concluded that the financial responsi- 
bility law’s purpose was to require the pay- 
ment of any judgment for damages obtained 
against a person who had been involved in 
an automobile accident, and that to assure 
this the legislature intended to take away 
his driving privileges. He declared that this 
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purpose would be defeated if only one of the 
party’s vehicles was insured.—Opinion of the 
Maryland Attorney General, August 2, 1955. 


NEY YORK — The Insurance Depart- 
i ment should not employ (even on a 
temporary basis and on unrelated matters) 
an attorney who is a member of a law firm 
which intends to render legal services to a 
licensed insurer.—The New York Insurance 
Department recently considering the 
employment of an attorney in connection 
with a special investigation being conducted 
by the Department. This attorney would con- 
tinue to be a member of a law firm which 
contemplated rendering legal services to a 
licensed title insurance company. He would 
work for a salary, and his emloyment would 
terminate within a few months. His powers 
and duties would be limited to current investi- 
gation, and would not in any way involve the 
activities of title insurance companies. The 
Department asked the Attorney General 
whether it would be proper for it to hire 
the attorney. 


was 


The Attorney General stated that it was 
his opinion that the employment of the at- 
torney would not be proper. He referred to 
Section 12 of the insurance law which pro- 
vides that no “salaried employee of the in- 
surance department shall be interested directly 
or indirectly in the business of any insurer, 
agent, broker, or adjuster, whether as a 
stockholder, director, officer, attorney, agent 
or employee.” Reference was also made to 
paragraph i of subdivision 3 of Section 74 of 
the Public Officers Law (Code of Ethics), 
which states, in part, as follows: 

“No officer or employee of a state agency 
employed on a full-time basis nor any firm 
or association of which such officer or em- 
ployee is a member should sell goods 
or services to any person, firm, corporation 
or association which is licensed or whose rates 
are fixed by the state agency in which such 
officer or employee serves or is employed.” 


Inasmuch as the attorney would apparently 
be employed on a full-time basis, the At- 
torney General declared that serious ques- 
tions would arise under the above provisions 
of law when the attorney’s law firm renders 
legal services to the title insurance company. 


In conclusion, he said that even though 
the possibility of any actual conflict of inter- 
est might be extremely remote under the 
circumstances, it was his opinion that the 
employment of the attorney by the Depart- 
ment would not be proper.—Opinion of the 
New York Attorney General, August 5, 1955. 
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North Carolina Filings Approved 


A filing on automobile physical damage 
insurance rates which provides for an over- 
all reduction of $14.78 was approved by the 
North Carolina Insurance Commissioner. 
This reduction will result in an annual sav- 
ings to policyholders of approximately $5 
million. 


The filing, which was made by the North 
Carolina Fire Insurance Rating Bureau, also 
provides for a new manual for automobile 
physical damage insurance. The approval of 
the new premiums and manual is 
effective on all new and renewal policies 
written on or after October 15, 1955, and on 
all policies effective on and after December 
1, 1955, regardless of when written. 


This filing had been considered at a 
public hearing held in the office of the In- 
surance Commissioner. The experience on 
this coverage indicated that the reduction 
was in order, and the filing was approved 
as filed. 

The North Carolina Commissioner 
announced recently the approval of a rating 
schedule to provide “forest insurance on 
standing timber.’ It covers accidental loss 
or damage by fire and lightning. 


rates, 


also 


Alabama Superintendent Outlaws 
Tontine and Semitontine Policies 


Following the lead set by South Carolina 
and Georgia, Alabama’s Superintendent of 
Insurance recently ordered all life insurance 
companies operating in Alabama to “cease 
and desist” from issuing tontine and semi- 
tontine policies “not later than March 15, 
1956.” It was further ordered that “none 
of these policies shall hereafter be filed and 
approved for issuance in the State of Ala- 


State Department Rulings 
















effective date of 


bama from now until the 
this Directive.” 

The Superintendent’s directive followed 
a series of conferences held by him with 
various representatives of the Life Under- 
writers Associations of Alabama. These 
conferences were the result of several reso- 
lutions submitted to the Superintendent by 
the Underwriters Association of Alabama 
condemning the issuance of these policies. 

Tontine policies were outlawed last De- 
cember in South Carolina and last August 
in Georgia (see the July, 1955 issue of the 
JourRNAL) by the states’ insurance commis- 
sioners. Five other states—Alabama, Utah, 
Nevada, North Carolina and Maine—have 
passed this year the model antitontine bill 
developed by the National Association of 
Life Underwriters. 

In outlawing tontine policies, the Alabama 
Superintendent stated: 

“This also includes illustrations in connec- 
tion with any policy of life insurance shown 
to the prospective buyer regarding profits 
to be made or expected throgh the invest- 
ment of such funds in stocks or other special 
investments.” 


Ohio Citizens Warned 
of Unlicensed Insurers 


The Superintendent of Insurance of Ohio 
issued a public statement warning citizens of 
his state that unlicensed insurers are seeking 
to enroll membership in their organizations 
by mail. He expressed the hope that Ohioans 
would not be misled by offers of prizes being 
made by these insurers. The Ohio Division of 
Insurance would be unable to assist Ohio 
citizens if any dispute arose with these 
insurers, he declared, as the Division has 
no jurisdiction over them. 
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Accident Statistics 


Combined Personal Accident Experience 


Policies. Bureau of Accident 
Underwriters, 60 John Street, 
York 38, New York. 1955. $200. 


A four-year collection of statistics on per- 


Commercial 
and Health 
New 


sonal accident insurance has just been re- 
leased by the Bureau of Accident and 
Health Underwriters to its member com- 
panies. It is an exhaustive study of ex- 
posure and losses designed to aid companies 
in the development and extension of their 
personal accident coverages with vital sta 
tistics hitherto unavailable. 


The report in its 82-page presentation of 


statistical tables and exhibits is the only 
reference source of its kind in the personal 
accident field. \part 


worth to the accident 


from its practical 
underwriter and 
claims man, the report’s voluminous figures 
disclose some interesting sidelights on per 
sonal accident coverages. New Hampshire 
led the 48 states in the number of claim 
payments per 1,000 years of exposure for 
the four-year period, with Alabama a slow 
second and Kansas a third. About 
three fifths of the disabilities resulting 
from accidents terminate in approximately 
two weeks. 


1ear 


The greatest claim frequency 
occurs amongst the youngest and the oldest 
age groups, The report confirms the com 
monly accepted underwriting principle that 
Class A result in the fewest 
per 1,000 years of exposure. 


risks claims 


The four-year study is arranged in two 
parts. Part one treats exclusively of male 
experience; part two, female. According to 
the subdivisions of each section, easy refer- 
ence is had to a series of detailed tables on 
(1) loss ratios by policy forms, combined 
policy forms, and combined classifications; 
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classifications; (3) ex- 
group for death and _ for 
dismemberment and disability; (4) medical 
reimbursement by yearly cost, age group, 
policy form, and classification; and (5) distri- 
bution of disability 
disability for all policy 
cations combined. 


(2) exposure by 
posure by age 


claims by period of 


forms and classifi- 


Because of the importance of the report 
for all accident writers and the value of its 
statistics in the development of sound acci- 
dent coverages, the bureau is making the 
study available to all companies in the ac 
cident field. 


Pretrial Examinations 


Examinations Before Triai in a State Court 
Benjamin Paul Goldman. 
Institute, 20 Street, 
New York. 

So important are examinations 
trial that the general practitioner as well 
as the trial lawyer should understand their 
use and limitations. 

The and procedures to obtain 
examinations before trial, when and how to 
oppose them, arrangements for and methods 
of conducting such examinations, including 
examinations outside the state and under 
special circumstances, and the use of depo- 
part of preparation for and at 
the trial are explained in detail. 


Practising Law 
New York 7, 


Vesey 
1955. $2 


before 


Sc ype of 


sitions as 


If counsel has a choice between commenc- 
ing an action in the state court or in the 
federal court, or of seeking to remove it 
from one to the other, he should consider 
which forum permits the type of examina- 
tion before trial most advisable in the par- 
ticular situation. The author also advises 
that the complaint or answer lay the basis 
for any examination counsel may seek. And 
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before seeking an examination before trial, 
witnesses should be interviewed and their 
statements taken, just as in preparing for 
the trial itself. More can usually be ac- 
complished at the examination if examining 
counsel’s client is not present, as the ad- 
verse party will then talk more freely. Pre- 
liminary settlement negotiations may be begun 
without binding the client. 


The examination should be conducted in 
accordance with the rules of evidence; other- 
wise, the testimony adduced can be excluded 
when offered at the trial. The attorney for 
the party examined should cross-examine 
his own client, or a friendly witness, only if 
there are errors or inaccuracies in their tes- 
timony, or good reason exists to bring out 
favorable facts immediately rather than to 
wait until the trial. 


ARTICLES : | 


| Articles of interest 
| 


in other 
legal publications 


Selling the Evidence to the Courts. 
When trying a lawsuit, the lawyer should 
follow the techniques of selling and present 
his evidence in the most effective manner. 
Techniques and limitations in the presenta- 
tion of 
phasis upon 
this article. 


demonstrative evidence, with em- 
Florida law, are discussed in 


The authors, both Florida attorneys, also 
discuss the various scientific aids available 
to the attorney to aid him in proving his 
Mrovka, “Demonstra- 
Audio-Visual Aids at 

Florida Law Review, 


case.—Goldner and 
tive Evidence and 
Trial,” University of 
Summer, 1955. 

. . Assume that 
created. 
In some 


Conditions in Contracts . 
a contract obligation has 
When must the obligor perform? 
cases the performances become due by the 
passing of time, but in many 
performances are not due until certain other 
events have occurred. These other events 
are called conditions precedent. A condi- 


been 


cases the 


tion precedent is a fact or event that must 
occur before there can be a cause of action. 
When all the conditions precedent 
occurred, the obligor is exposed to an action 


have 


if he does not immediately perform. 

The article states that a contract is a 
bargain to exchange performances. The 
courts finally took hold of this idea. The 


Books and Articles 


plaintiff must show that he, at least, ten- 
dered his own performance. 

The author is a professor of law at Van- 
derbilt University—Ferson, “Conditions in 
the Law of Contracts,” Vanderbilt Law 
Review, April, 1955. 


New Limitation Proposed ... The courts 
have declared that a mere forfeiture or 
breach of condition inserted in the policy 
for the benefit of the insurer may be a 
proper subject of waiver or estoppel, but 
that a right affecting the scope of the policy 
cannot be, because to Waiver or 
estoppel of such a right would result in 
the creation of a new contract. The 
article, however, proposes a limitation based 
not upon the nature of the right, but upon 
the relationship of the time of breach and 
the time of waiver to the time of loss. 


allow 


[It seems obvious that any estoppel claimed 
to arise by acts of the company after loss 
cannot be said to have induced any reliance 
by the insured prior to loss. Therefore, the 
insured could not have changed his position 
in regard to the risk, and the company 
should be allowed to defend as to the terms 
and conditions of risk. 


One of the authors, Mr. Lee, is an as- 
sistant professor at the University of Miami 
School of Law. Lee and Chapnick, “Effect 
upon Waiver and Estoppel in 
Insurance Law,” Miami Law Quarterly, 
Spring, 1955. 


of Loss 


Joint Property in Estate Planning ... 
The Internal Revenue Code of 1954 makes 
significant changes affecting joint 
property. This article discusses the prob- 
lems of gift tax consequences, the circum- 
stances under which an election should be 
treat the the joint 
tenancy as a gift, methods of setting up 
trusts so as to save income taxes for the 


several 


made to creation of 


donor, the operation of the throwback rule, 
gifts to minors, the marital deduction and 
life insurance. 

The author states that the effect of some 
of these changes is immediately apparent 
while the effect of others will probably not 
be fully understood for many years. It is 
well to bear in mind that all of the changes 
made by the 1954 act may not become a 
permanent part of our tax law. 

The author is vice president of the First 
Wisconsin Trust Company in Milwaukee.— 
Cleary, “The Impact of the Internal Reve- 
nue Code of 1954 on Estate Planning,” 
Wisconsin Law Review, July, 1955. 
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News and Opinions | 


Premiums Paid by Corporation 
Not Taxable to Executive 


Premiums paid on a life insurance policy 
covering an executive’s life are excluded 
from his income for federal income 
tax purposes if his corporation reserves the 
right to name and change beneficiaries and 
he has no right to take over the policy if his 
employment is terminated. This is the sub- 


gross 


stance of a special tax ruling recently issued 
by H. T. Swartz, director, Tax Rulings 
Division. 

The facts considered by Mr. Swartz fol- 
low: A corporation took out a $20,000 life 
insurance policy on its vice president. The 
policy contained the following endorsement: 

“Before the maturity of this policy, the 
right to change the beneficiary and all other 
rights, benefits, options, and privileges con- 
ferred by this Policy or allowed by the 
Company belong exclusively to X Corp., 
or its successors.” 

The vice president had no rights whatso- 
ever with respect to the policy, and upon 
termination of his employment he would 
have no right to take the policy over. The 
corporation proposed to name the vice presi- 
dent’s wife as the beneficiary of the policy, 
reserving to itself the right to change the 
beneficiary. 

A proposed stock agreement provided for 
the purchase by the corporation of the stock 
owned by its three principal stockholders 
in case of their severance from the corpo- 
ration for an amount equal to the book value 
of the stock. In the case of severance by 
death, the purchase price of the decedent’s 
stock would be augmented by an amount 
equal to one year’s salary plus a lump-sum 
cash payment, which in the case of the vice 
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president was $20,000. The agreement also 
provided that if the insurance is paid to a 
beneficiary requested of the corporation by 
the insured, the receipt of the payment by 
the beneficiary will be in lieu of the lump- 
sum cash payment. 

Mr. Swartz ruled that if the corporation 
names the vice president’s wife as benefi- 
ciary in the policy but retains the right to 
again change the beneficiary before the 
maturity of the policy, it would retain all 
the incidents of ownership of the policy 
even though the wife, as beneficiary, received 
the policy’s proceeds upon her husband's 
death. Since the vice president would have 
no control over the policy or the benefits if 
paid to his wife, the premiums paid by the 
corporation were held to be not includable 
in his gross income for federal income tax 
purposes. 


Rate Bureau Appeal Denied 
in North America Case 


The United States Supreme Court has 
refused to review the merits of the much- 
publicized case involving the New York 
Fire Insurance Rating Organization and the 
North America companies. The ground for 
the refusal was that there was no substantial 
federal question involved. 

The original litigation arose when the 
New York Superintendent of Insurance 
ruled that the North America companies 
could partially withdraw from the rating 
organization in order to file independent 
dwelling rates different from those of 
NYFIRO’s. The Superintendent’s decision 
was upheld in all of the New York courts. 

NYFIRO appealed to the United States 
Supreme Court on the ground that the 


I L J— November, 1955 





const 
law 

amer 
Cou 
atto1 
pani 


Pre 


Acc 

T 
bus) 
den! 
Acc 
vote 
lish 
to fp 
men 
Ins 
res] 


The 





PERSONS AND EVENTS 





The forty-fourth semiannual member- 
ship meeting of the South-Eastern Un- 
derwriters Association will be held No- 
vember 28-30 at The Carolina, Pinehurst, 
North 

The American Association of Univer- 
sity Teachers of Insurance will hold its 
twentieth annual meeting December 28-29 
at the Hotel Roosevelt, New York City. 
Among other items, there will be a 
symposium on “Life Insurance in Its 
New Competitive Frame.” Jarvis Farley 
will Developments in 
Sickness 


Carolina. 


“Recent 
Accident 


discuss 
and Insurance.” 
The tenth annual Mississippi Law In- 
stitute will be held December 2-3 in 
t also Jackson, Mississippi. 
| toa i 
on by 
nt by 


lump- 


The institute, un- 
der the joint sponsorship of the Univer- 
sity of Mississipp1 School of Law and 
the Jackson Junior Bar Association, will 
present a trial clinic under the director- 
ship of A. Harold Frost. Coverage undet 


ration the standard automobile policy will be 
enefi- discussed by John P. Faude. 
ht to The new Commissioner of Insurance 


the 
in all 
olicy 
‘eived 
and’s 


in Wisconsin is Paul J. Rogan. 
Oliver P. Bennett has been appointed 
Insurance Commissioner of Iowa. 


Walter Dell Davis has been nominated 
of State Insurance Com- 









have for the office 
Fits it missioner of Mississippi. 
y the Leo Goodwin, Sr., was elected as the 
lable} | new president of the National Associa- 
tax 
construction given to the New York insurance 
law constituted a breach of the Fourteenth 
amendment of the Constitution. The Supreme 
has Court, however, granted the New York 
uch- attorney general’s and North America com- 
York panies’ motions to dismiss the appeal. 
| the 
| for 
ntial | Preparations Continue for New 
P Accident and Health Association 
1e 
ance The accident and health industry has been 
nies | busy laying the groundwork for a new acci- 
ting dent and health association. The Bureau of 
lent Accident and Health Underwriters recently 
of voted to leave the way open for the estab- 
sion lishment of this new association. The action 
irts. to permit the bureau to carry out the recom- 
ates | Mendation of the Joint Committee on Health 
the Insurance for the realignment of association 
responsibilities in a single association was 
955 


The Coverage 





tion of Independent Insurers. Elected 
as new members of the Board of Govern- 
ors were David Green, William E. Bow- 
ser, Robert B. Goode, W. E. Howard 
and Joe C. Carrington. Vestal Lemmon, 


general manager of the association, also 


holds the elective office of assistant 
secretary-treasurer. 
The National Association of Mutual 


Insurance Companies has elected John 
A. Buxton as its president. 


The new president of the American 
Life Convention is Joseph M. Bryan. 
The Dallas Association of Insurance 


Agents has installed Don M. Houseman 
as its president. 

Kenneth Ross was elected president of | 
the National Association of Insurance 
Agents at recent convention. 

The American Society of Chartered | 
Life Underwriters has elected George 
Neitlich as its president for 1955-1956. 

William V. Hall was recently elected | 
national president of the Society of 
Chartered Property and Casualty Under- 
writers. 


its 


The chairman of the National Safety 
Council’s Traffic and Transportation Con- 
ference is Thomas N, Boate, manager of 
the accident prevention department of 
the Association of Casualty and Surety 
Companies. 





taken when the annual meeting passed a 
resolution to write into the bureau’s consti- 
tution an article which would make possible 
the dissolution of the bureau at any time 
such action might be warranted and voted 
by its membership. 

Whether or not the article of dissolution 
will eventually be acted on: to end the 
bureau’s 64 years of operation will depend 
on the future action of the bureau member 
companies and their individual acceptance 
of the proposed new association. 

Meanwhile, the new association’s prospec- 
tive board of directors (nominated by the 
joint committee) has proposed the selection 
of certain officers for the association: Rob- 
ert R. Neal as the executive head and E. J. 
Faulkner as the president. 

The new association will bear the name 
Health Insurance Association of America. 
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NEGLIGENCE be said, as a matter of law, that the plaintiff | yendo 
was totally unfamiliar with the situation at ployes 

Summaries of Selected Decisions the time of the accident. However, it de- | pis en 
Recently Reported by CCH | clared that a jury could reasonably find the } cause: 
absence of a warning by the defendants, } the s| 

NEGLIGENCE REPORTS the presence of the solid flooring upon which ) 
- ___| the plaintiff walked prior to falling, and He 

other circumstances all contributed in mis- _* 

° : . leading the plaintiff into a false sense of ” 

Guest Not Contributorily Negligent safety upon which she was justified in rely- the F 
as a Matter of Law ing. It concluded that the question of the Circu 
A social guest, who had a standing in- plaintiff's contributory negligence was one er 
vitation to visit the defendants’ home, fact which should be decided by a jury. ‘acid 






was not contributorily negligent as a mat- The evidence supported a finding by the 






















ter of law when she fell into an open stair jury that the defendants were negligent, __ 
well, since she was misled into a false the court said, as they knew of the danger- is 
sense of safety. Minnesota. ous condition and did not warn the plaintiff rt 
iy Rae 3: or make the condition reasonably safe. The | whet 
he plaintiff and her husband had a physical surroundings in themselves did not J shut 
standing invitation to visit the defendants constitute sufficient warning as a matter of | $0, 
summer home. can defendants had com- Jaw.—Malmquist v. Leeds et al. Minnesota } the « 
menced the alteration of their house for the Supreme Court. June 17, 1955. 4 Necu- } jury 
purpose of converting it into a permanent ¢rnce Cases (2d) 957. was 
year-round residence. The remodeling in- R 
volved enlargement of the kitchen and the peal 
construction of a new stairway to the base- Vendor of Butane Gas Stove 4N 
ment. The plaintiff and her husband visited Liable for Explosion 
the defendants’ home one evening atter 
dark. After conversing with the defendants Where the employee of the vendor of a 
outside the home, the plaintiff entered, took butane gas stove was authorized to adjust Pai 
a few steps on some new flooring, and fell and service the stove, but not to connect | for 
into an open stair well, sustaining extensive it, and he negligently connected the stove, 
injuries. Plaintiff brought an action for causing an explosion, the vendor was A 
damages. The jury returned a verdict for liable. Tenth Circuit. tl 
the plaintiff, but the court granted the de- The defendant vendor sold the plaintiffs : 
fendants’ motion for a judgment notwith- 4 butane gas stove. The stove was deliv- Ms 
standing the verdict on the ground the ered by the vendor’s employees, who took 1 
plaintiff was contributorily negligent as a measurements to obtain a length of pipe to 
matter of law. The plaintiff appealed. connect the stove. Another one of the 4 
The high state court reversed the judg- vendor’s employees went to the plaintiff’s fro 
ment, and reinstated the verdict for the house and, although not authorized to do so, to 
plaintiff. The court noted that it could not connected the stove to the butane gas SyS- | tiff 
756 I L J— November, 1955} Ne 





Lin tiff 
on at 
t de- 
d the 
lants, 
vhich 
and 
mis- 
se of 
rely- 
f the 
one 
jury. 
the 
rent, 
iger- 
intiff 
The 
not 
r of 
-sota 
SGLI- 


of a 
just 
1ect 
ove, 
was 


iffs 
liv- 
0k 


tem. The employee was only authorized to 
make adjustments and service the stove. 
The connection made by the employee 
leaked, and while he was testing it with a 
match an explosion occurred which killed 
him and the plaintiffs’ four minor children, 
and caused severe and permanent injury to 
one of the plaintiffs. 










The plaintiffs brought an action for dam- 
ages against the vendor, and the vendor 
instituted third-party proceedings against 
the plaintiffs’ landlord, contending that the 
landlord was negligent in failing to equip 
the butane gas system with a gas shutoff 
cock, as required by New Mexico law. The 
trial court awarded judgment to the plain- 
tiffs against the vendor, and found that the 
plaintiffs’ landlord was not liable for its 
failure to install the gas shutoff cock. The 
vendor appealed, contending that its em- 
ployee was not acting within the scope of 
his employment, and that the explosion was 
caused by the landlord’s failure to install 
the shutoff cock. 


Held: Judgment affirmed for the plain- 
tiffs and the landlord. In regard to whether 
the vendor’s employee was acting within 
the scope of his employment, the Tenth 
Circuit declared that the jury was war- 
ranted in finding that the negligent acts 
of the employee were fairly and naturally 
incident to, and done with the purpose of, 
furthering the vendor’s business. The ven- 
dor was, therefore, liable. 


The court stated that the question of 
whether the landlord’s failure to supply a 
shutoff cock constituted negligence, and, if 
so, whether it was the proximate cause of 
the explosion, was properly submitted to the 
jury. Therefore, the finding for the landlord 
was not reversed.—lWhite Auto Stores, Inc. 
v. Reyes et al. United States Court of Ap- 
peals for the Tenth Circuit. May 24, 1955. 
4 NEGLIGENCE Cases (2d) 917. 












Parking Garage Owner Liable 
for Injury Sustained on Sidewalk 


A parking garage owner was liable for 
the injury sustained by a pedestrian who 
slipped on an icy sloped portion of a side- 
walk which was used by the garage owner 
as a ramp or driveway to the entrance of 
his garage. Minnesota. 


The driveway of a parking garage led 
from the street directly across the sidewalk 
to the garage ramp or entrance. The plain- 
tiff, a 67-year-old lady, was proceeding 


Negligence 


down the street for the purpose of catching 
a streetcar. 





When she arrived at the gar- 
age’s driveway, she was blocked by a car 
which, on its way to the garage, was parked 
temporarily across the sidewalk. A city po- 
liceman, stationed near the driveway en- 
trance, signaled the plaintiff and some other 
pedestrians to stop. Plaintiff stopped and 
did not proceed until the police officer sig- 
naled the pedestrians to go ahead. The 
plaintiff proceeded around the right of the 
car. The sidewalk at this point was icy 
and sloped. While walking on this slope she 
slipped, fracturing her hip. An action for 
her injury was brought against the garage 
owner and the city. 


On trial it was shown that the owner 
had an arrangement with the city whereby 
a policeman was assigned full time in front 
of the garage’s ramp. The policeman was 
paid by the city and the garage owner 
reimbursed the city monthly in an amount 
equal to the policeman’s salary. The police- 
man controlled the automobile traffic in 
and out of the garage, and regulated the 
flow of pedestrians over the sidewalk. The 
plaintiff recovered a judgment against the 
garage owner. An appeal was taken. 


The state supreme court affirmed the 
judgment for the plaintiff. The court said 
that the evidence was conflicting and incon- 
clusive as to whether the police officer was 
acting in the capacity of an employee of 
the garage owner at the time of the accident. 
The question was properly submitted to the 
jury. It added that the evidence sustains 
the finding that the officer was acting as 
the garage owner’s employee. 

The court declared that where an abutting 
owner or occupant makes an extraordinary 
use of a sidewalk for his own convenience, 
he owes a duty to the public to exercise 
reasonable care to see that the affected 
portion of the sidewalk is maintained in a 
safe condition for the passage of pedestrians. 
(See Latell v. Cunningham, 122 Minn. 144, 
142 N. W. 141.) 


The garage owner’s use of the sidewalk 
was extraordinary in both degree (volume) 
and kind, the court stated. The question of 
whether the garage owner exercised due 
care was one for the jury. The jury could 
find that the garage owner was negligent in 
leaving an icy incline as the only route 
available to pedestrians. Therefore, the ver- 
dict against the garage owner was sustained. 
—Graalum v. Radisson Ramp, Inc., et al. Min- 
nesota Supreme Court. June 3, 1955. 4 
NEGLIGENCE Cases (2d) 927. 
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LIFE 
| Summaries of Selected 
| Decisions Recently Reported 


by CCH LIFE INSURANCE | 
REPORTS | 


Reinsurance Agreement Binding 
When Accepted by Insured 


An acceptance (through conduct) by the 
insured of a reinsurance agreement after 
his original insurer became insolvent 
made binding the $5,000 liability limita- 
tion found in the agreement. Arkansas. 


The insured was covered by a noncan- 
celable accident and health policy issued 
by his original insurer. He became disabled 
and received disability payments of $200 per 
month at intervals beginning November 15, 
1944, until October 15, 1949, at which time 
it was found that his insurer was, in effect, 
insolvent. The insurer reinsured its policy- 
holders with the defendant reinsurer, 


The reinsurance agreement from the re- 
insurer contained the following provision: 


“Receipt by the Insured or the legal 
holder of such policy of any company 
Certificate of Assumption issued in pur- 


suance to the provisions of this agreement, 
shall be deemed acceptance and ratification 
of this agreement and the insurance of 
such Insured’s Association Policy by the 
Company Certificate in accordance with 
the terms of this agreement unless each 
Insured or the legal holder of any Asso- 
ciation policy shall within sixty (60) days 
after the effective date of this agreement, 
return such Company Certificate to the 
company at its Home Office together with 
notice of his refusal to accept the company 
policy and make request for the payment 
of the actuarial portion of the net Mortu- 
ary and Disability Funds of Association 
apportionable to such member who refuses 
to accept the Certificate of Assumption of- 
fered him. In the event of such refusal and 
request, the Company will remit to any such 
insured or legal holder of said policy such 
actuarial portion.” 


This agreement was embodied in an as- 
sumption certificate issued to the insured. 
The maximum liability of the reinsurer 
under the certificate was $5,000. The in- 


sured admitted that he received and ac- 
cepted the certificate knowing of this 
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‘ 


further 
reinsurer 
for $200 for a period of 24 
months, and accepted a total of $4,800. The 
insured refused to accept the last draft for 
$200 because it stated that it was in full and 


maximum liability limitation, and 
that he filed a with the 
month 


claim 
each 


final settlement of all claims against the 
reinsurer. The reinsurer conceded that the 
insured had overpaid his premiums in 
the amount of $20. 

The insured brought an action to recover 
an additional 20 months of indemnity less 
premium payments. The reinsurer denied 
liability, and in a cross-complaint sought 
to recover the $4,800 paid to the insured. 
The trial court found that the reinsurer 
only owed the insured ‘the $20 premium 
overpayment and the last installment of 
$200. It that the conduct 
amounted to an acceptance of the certificate 
of assumption and, therefore, he is bound 
by its terms. The court added that the 
insured could not accept the benefits of the 
contract and at the same time repudiate it. 
The cross-complaint of the reinsurer was 
dismissed. 


said insured’s 


The insured contended for reversal that 
the reinsurer became liable for all matured 
and outstanding claims then owing by the 
original insurer, and that the reinsurer had 
no right to limit the amount it would pay 
in satisfaction of such matured claims. The 
state supreme court, however, ruled that 
the insured had elected (by his conduct) to 
accept the reinsurance agreement, and that 
he could not now repudiate it.—Jeffett v. 
American Insurance Company of Texas. Ar- 
kansas Supreme Court. June 20, 1955. 2 
Lire Cases (2d) 527. 


Stopping Collection of Premiums 
Not Wrongful Cancellation 


Where the insurer’s agent orally informed 
the insured that premium collection would 
be discontinued because of inconvenience, 
there was no wrongful cancellation of the 
policy, and the insured was not entitled 
to punitive damages. South Carolina. 


The insured had a life insurance policy 
with accident and health features. It was 
in the amount of $64, and provided for the 
payment of 20 cents weekly premium, col- 
lectible at the insured’s home. Clause 6 of 
the policy provided as follows: 

“Tf the Company for any reason decides 
to discontinue the collection of premiums 
under this policy through its collector, pre- 
vious notice will be given the insured that 
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future premiums must be paid at the Com- 
pany’s office.” 

The facts that the insured had 
informed the insurer’s agent that it would 
be inconvenient for him to be at home to 
pay the premiums in the morning. The 
agent could not collect the premiums in 
the afternoon, and informed the 
of this fact on the date of the last premium 
payment. No written notice, however, was 
given the effect that the 
agent would no longer collect the premiums. 


The 


showed 


insured 


insured to the 


insured brought an action for the 


wrongful cancellation of his policy, and 
sought to recover punitive damages. The 
insurer made a motion for nonsuit. The 


court granted the motion as far as punitive 
damages were concerned, but awarded $60 
actual damages (which had been stipulated 
to by the The 
insured appealed, contending that the lower 
court erred in granting the motion for 
nonsuit as to punitive damages. 


The _ state court 
judgment of the lower court. It 
that there was no evidence that the insurer 
intended a fraudulent cancellation of the 
and, therefore, 


parties) to the insured. 


supreme affirmed the 


declared 


punitive damages 
were not recoverable. Inasmuch as the in- 
surer did not comply with the policy pro- 
vision requiring written notice of the fact 
that it was no longer going to collect premi- 
ums, the insured was entitled to his actual 
damages.—Harris v. United Insurance Com- 
pany. South Carolina Supreme Court. July 
28, 1955. 2 Lire Cases (2d) 531. 


policy 


Action for Wrongful Cancellation 
Sustained by Evidence 


The insured was entitled to judgment in 
his action for wrongful cancellation of 
his policy where the evidence reasonably 
indicated that the insurer had information 
of the insured’s ill health at the time of 
cancellation. South Carolina. 


A hospital and sick benefits policy was 
issued to the insured on April 1, 1952, by 
the defendant insurer. On July 14, 1953, the 
insured received a written notice from the 
insurer’s home office stating that the policy 
had lapsed. It instructed him to destroy the 
policy, as it was worthless, or apply for 
reinstatement and pay the current premium 
due. About two weeks later the insured 
received another such notice. After check- 
ing his bank to ascertain that the check 
with which he had paid his premium had 
been cashed, he undertook to contact the 


Life, Health—Accident 





insurer’s local agent, but was unsuccessful 
in finding him. He then brought an action 
for wrongful cancellation of his policy. The 
trial court awarded actual and punitive dam- 


ages to the insured, and the insurer ap- 


pealed. 
At trial the insured testified that he was 
in bad health and had been doing little 


work prior to his receipt of the cancellation 
notices. He stated that during this period 
he had discussed his with the 
local agent of the insurer from time to time. 
The records of the local office showed that 
the policy was paid up until September 1, 
1953, and that it had a 30-day grace period. 
The insurer was unable to shed any light 
on the whereabouts of the agent from whom 
the policy had been purchased. It 
no reason for the lapse notices being sent 
to the insured except to say that it was a 
mistake. The court said that this was not 


insurance 


offered 


evidence but a conclusion on the part of 
those who worked at the local office. The 
insurer contended that the insured could 
not maintain an action for wrongful can- 


cellation of his policy because the lapse no- 
tice was a mistake, and the policy was still 
in effect. It argued that the notices had 
no effect on the legal status of the policy. 


The state supreme court, in affirming the 
judgment for the insured, stated that the 
jury might reasonably have concluded that 
the insurer, knowing of the insured’s state 
of health through its agent, sent the can- 
cellation notices with the intention of avoid- 
ing payment of any claims arising out of 
the insured’s illness. It added that the 
insured was right in assuming that the in- 
surer informed of its own and 
that he was right in considering the contract 
canceled and repudiated by the insurer. In 
conclusion, it ruled that there was no error 
in the trial court’s ruling that as a matter 
of law the insured was entitled to recover 
actual damages, and in its submitting to the 
jury the question of punitive damages.— 
Davis v. Bankers Life & Casualty Company. 
South Carolina Supreme Court. July 28, 
1955. 2 Lire Cases (2d) 529. 


was acts, 


Short Short: New Jersey 


The question of whether the insured was 
totally disabled by cancer uninterruptedly 
from the day his employment was termi- 
nated to the date of his death was properly 
submitted to the jury.—Famnnick v. Metro- 
politan Life Insurance Company. New Jersey 
Superior Court. March 23, 1955. 2 Lire 
Cases (2d) 497. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Condemnation After Fire 
Makes Buildings Total Loss 


Buildings which are partially destroyed 
by fire and then condemned are a total 
loss within the intent of the valued policy 
statute. Delaware. 


The insured brought an action upon fire 
insurance policies to recover for the total 
loss of two adjoining frame buildings. The 
evidence showed that the buildings had 
been partially destroyed by fire and then 
condemned, causing the insured to raze 
them. The insurers contended that the 
fire loss was only partial, and that the city 
ordinance under which the buildings were 
condemned was unconstitutional. The lower 
court ruled that the condemnation made the 
loss total, and that the insurers could not as- 
sert the invalidity of the ordinance as this 
involved a collateral attack upon it. An ap- 
peal was taken. 


The Delaware valued policy statute read 
in part: 


“Whenever any policy of insurance shall 
be issued to insure any real property in this 
state against loss by fire, tornado, or light- 
ning, and the property insured shall be 
wholly destroyed without criminal fault 
on the part of the insured, or his assigns, 
the amount of the insurance stated in such 
policy shall be taken conclusively to 
be the true value of the property insured 
and the true amount of loss and measure 
of damages ie 


A policy provision excluded from cover- 
age “any increased cost of repair or re- 
construction by reason of any ordinance 
or law regulating construction or repairs.” 
The insurers contended that this language 
limited their loss to the actual loss. The 
state supreme court stated that in jurisdic- 
tions where no valued policy law exists 
there is a conflict of authority on this point. 
In cases decided under valued policy statutes, 
however, the courts have uniformly held 
that where the demolition was required by 
law, the insured may recover for a total loss. 
The policy provision could not contravene 
the statute. 
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The insurers argued that valued policy 
statutes are concerned with valuation, but 
not with the character of the risk assumed, 
The court rejected this reasoning, stating 
that these statutes are also concerned with 
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cases of total loss. It added that insurers ] by the 
are liable not only for fire damage, but | general 
for damage of a different kind necessarily policy 
resulting from the fire, such as water dam- } stated | 
age used in extinguishing the fire. to bind 
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ordinance as it directly affected their rights, } policy 
It held the ordinance to be valid, but said | Ltd. v. 
that it did not follow that every order of } peals 1 
condemnation under the ordinance was valid, | 8 FIRE 
A reargument of the case was ordered to de- 
termine whether the condemnation order was Suspi 
valid in view of the facts of the case—Fidel- 
ity & Guaranty Insurance Corporation et al. v. Not ¢ 
Mondzelewski. Delaware Supreme Court. Th 
July 7, 1955. 8 Frre anp CAsuatty CAsES — 
mae cial 
747. 
to 
Consent of Original Insureds es 
Not Needed to Reissue Policy Mir 
Where a policy, covering equipment of a The 
broadcasting station, was canceled when } p-oug 
the station changed ownership, and the } jecoy 
new owner secured a reissuance of the | polici 
policy by an endorsement naming him | juste 
as the insured, the consent of the original } jj,ble 
insureds to this reissuance was not neces- J insur: 
sary. Ninth Circuit. insur 
The insured brought an action on a fire f 
insurance policy covering the equipment of Cir 
his broadcasting station. The facts showed by tt 
that the prior owners of the station had a pnart 
fire policy covering the equipment, and that msur 
the policy was canceled and unearned pre- sure 
miums returned. The insured, in the be- (inve 
lief that it would be more economical to state 
have this same policy reissued rather than that 
obtain a new policy, secured a reissuance a 
of the canceled policy through a general Ju 
agent of the defendant insurer. trust 
An endorsement was prepared which the 
transferred the policy to him as the named the 
insured. A fire subsequently destroyed cend 
the station’s equipment. Upon the insurer’s basi: 
refusal to pay the loss, the insured instigated No 
suit. Judgment was awarded to the insured, that 
and the insurer appealed. the 
Held: Judgment for the insured affirmed. led 
The insurer contended that the-consent of the but 
original insureds to the reissuance of the policy a fi 
was necessary. The court, however, de- i 
clared that the cancellation of the policy aaa 
terminated all interests of the original in- and 
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that the insured entered into a new agree- 
ment with the insurer. 


also cancel policies. 
needed no specific authority to reissue the 
policy in 
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peals for the Ninth Circuit. 
§ FrreE AND CASUALTY CAsEs 719. 





therefore, 
stated 


and that, 


consent was not needed. It 


In regard to another contention raised 


by the insurer, the court ruled that the 
general agent had authority to reissue the 
policy by endorsement to the insured. It 
stated that the general agent had authority 
to bind the insurer with policies, and could 


Therefore, the agent 


question—Sun Insurance Office, 
United States Court of Ap- 
June 24, 1955. 


Gonce. 


Suspicion of Arson 
Not a Policy Defense 


The fact that the insured was in finan- 
cial difficulty and that the fire appeared 
to be of incendiary origin would not 
permit the insurer to assert the defense 
that the insured was guilty of arson. 
Minnesota. 


The trustee in bankruptcy of the insured 
brought suits against certain insurers to 
recover for a fire loss allegedly covered by 
policies issued prior to the bankruptcy. The 
trustee contended that each insurer was 
liable for a pro-rata share of the loss. The 
insurers defended on the ground that the 
insured had intentionally set the fire. 


Circumstantial evidence was introduced 
by the insurers to show that the insured, 
unaided by any other, had set the fire. The 
insurers brought forth the fact that the in- 
sured was in financial difficulties. Experts 
(investigators for the city, and a deputy 
state fire marshal) were brought in to testify 
that the fire was apparently the result of 
arson. 


Judgment, however, was awarded to the 
trustee. The court declared that despite 
the strong case made by the insurers to 
the effect that the fire appeared to be in- 
cendiary in origin, there was no sufficient 
basis for a finding of fact to that effect. 
No suggestion was made by the insurers 
that charges of arson were preferred against 
the insured. The circumstantial evidence 
led to suspicion of arson, the court said, 
but suspicion is not a satisfactory basis for 
a finding of fact. 


In conclusion, the court stated that its 
decision was no reflection on the ability 
and integrity of the experts called by the 


Fire and Casualty 


insurers. This testimony, however, was 
held not to be sufficient to burden the in- 
sured with the inference that he is charged 
with a crime that was never pressed by 
the state. The insurers were permitted an 
exception to this ruling—Mickelson v. Home- 
land Insurance Company et al. United States 
District Court for the District of Minnesota. 
July 13, 1955. 8 Frre anp CASUALTY CASES 
759. 


Short Shorts from the Courts 


California . . . The state supreme court 
has ruled that where the plaintiff’s child, 
an insured, intentionally set a fire causing 


loss to property, the insurer was liable 
under the terms of a personal liability 
policy. The court declared that the policy 


did not preclude an insured (plaintiff), who 
had not participated in an intentional injury, 
from being indemnified against liability for 
an injury intentionally committed by another 
insured. The California District Court of 
Appeal opinion (noted in the March, 1955 issue 
of the JourNAL), which held that the insurer 
was not liable, was reversed—Arenson vw. 
National Automobile & Casualty Insurance 
Company. California Supreme Court. August 
15, 1955. 8 Frre Ann Casuatty Cases 780. 


Missouri . . . There was a waiver of the 
vacancy clause wihiere it was shown that the 
insurer’s agent issued the policy knowing 
that the building was not and would not be 
occupied as a dwelling within 90 days after 
the issuance of the policy—Heindselman et al. 
v. Home Insurance Company. Missouri, St. 
Court of Appeals. September 20, 
8 Frre anp Casuatty Cases 802. 


Louis 
1955. 


New York . . . Appraisal clauses in fire 
policies do not constitute en- 
forceable agrcements to arbitrate contro- 
versies thereutider, decided the highest court 
of New York. The opinion of the New 
York Suprerse Court (noted in the April, 
1955 issue of the JOURNAL) was affirmed. 
—In the Maiter of Delmar Box Company, 
Inc. New York Court of Appeals. July 8, 
1955. 8 Firs anp Casuatty Cases 756. 


insurance 


Pennsylvinia . . A tarpaulin covering 
merchandis: in a trailer was a part of the 
vehicle within the meaning of a vehicle cargo 
liability plicy.— Hartford Fire Insurance 
Company y. Foulke. United States District 
Court for*the Western District of Pennsyl- 
vania, Oytober 6, 1955. 8 Fire anp CAsu- 
ALTY CasXs 812. 
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AUTOMOBILE 


Summaries of Selected Decisions 


| Recently Reported by CCH 


| AUTOMOBILEINSURANCE | 


REPORTS 


“Water Damage’”’ 
Construed by Court 


Where a car struck a puddle of water at 
high speed causing the car’s tie rod to 
bend and the car to leave the road and 
turn over, the resulting damage was not 
“water damage” as contemplated by the 
policy. New York. 


The insured was driving in a heavy rain- 
storm in an there were 
He was traveling 
approximately 45 miles per hour when he hit 
a puddle of water some 50 feet long and 
eight inches deep. The car pulled to the 
right, mounted an embankment, turned over 
and was greatly damaged. It was later 
revealed that the car’s tie rod was bent, 
and this was attributed to the car’s striking 
the water at a fairly high speed. The in- 
sured’s policy covered “loss caused by 
water,” but excluded 
caused by “collision or 


signs 


area where 
warning of a flood area. 


coverage for loss 
upset.” “Coverage 
R” provided that “loss caused by missiles, 
falling objects, explosion, earthquake, wind- 
storm, hail, water, flood, vandalism, riot or 
civil commotion shall not be 


caused by collision or upset.” 


deemed loss 
(Italics sup- 
plied.) The insured brought an action under 
his policy, and the lower court granted 
judgment to him, holding that the damage 
was “water damage” and, therefore, covered 
by the policy. The insurer appealed. 

The highest state court reversed the deci- 
sion, and awarded judginent to the insurer. 
The court declared that to give the term 
“water damage” the broad interpretation, 
contended the insured, which em- 
accident in any 
would extend the 
templated by the policy and nullify the 
exclusion of the hazards of “collision or 
upset.” It might just as well be argued that 
the policy protects against a collision or 


for by 


braces any way traceable 


to water coverage con- 


upset occasioned by skidding on a wet road. 

The only fair and reasonable interpreta- 
tion of “water damage,” the court said, 
is that it “covers only hazards naturally 
associated with water’s distinctive and pecu- 
liar properties and engendered by the de- 
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structive power of water of 
cases of submersion, inundation or leakage.” 
The court added that the phrase “loss 
caused by water” in the context of 


Coverage R means only the damaging effect 


such, as in 


of water when it operates as an active 
agent in moving against or falling upon 
an automobile, and not when water i 
merely an object which the vehicle itself 
moves against or strikes. 


A dissenting opinion noted that Coverage 

R specifically stated that “loss caused by 
water” shall not be considered “colli- 
sion or upset.” It stated that there was n 
qualification in the policy that the water 
had to be in the form of rain or in 
other form, and that it had to operate as 
an active agent in moving against or falling 
upon an automobile. It concluded that even 
assuming the language of the policy was 


any 


doubtful (which it did not concede), the 
doubt should be resolved in favor of the 
insured.—Harris v. Allstate Insurance Com- 


pany. 
1955. 


New York Court of Appeals. July 8 
5 AuTOMOBILE CAseEs (2d) 884. 


Range of Vision Doctrine 
Violated by Motorist 


The range of vision doctrine was violated 
when a motorist, who struck the rear of 
an unlighted truck, failed to drive so as 
to be able to stop within the range of his 
vision. Fifth Circuit. : 


The plaintiff, who was driving down a 
Florida highway, dimmed his lights as he met 
an approaching car. The other car also dim- 
med its lights. When he raised his lights 
again he saw an unlighted truck directly in 
front of him. His car struck the truck. Later, 
in his action for damages against the truck 
owner, he testified that he was about 44 feet 
from the truck and was driving at a speed 
of 40 to 45 miles per hour when he first saw 
the truck. He also testified that the lights of 
the other car had not affected his vision. The 
truck driver, the evidence disclosed, had stop- 
ped the truck to examine its motor, and did not 
have time to put out flares before the accident 
occurred. The truck was not carrying fuses or 
reflectors as required by Florida law. The 
plaintiff recovered a judgment in the lower 
court. The truck owner appealed, contend- 
ing that the trial court should have 
tained its motion for a directed verdict on 
the ground that the plaintiff was contribu- 
torily negiigent as a matter of law. 


sus- 


The Fifth Circuit reversed the judgment, 
and awarded judgment to the owner of the 


truck. The court relied oa the range of 
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vision doctrine, established by the Florida 
courts, which states that “it is the duty of 
a motor vehicle driver at all times, day or 
night to operate it so that he 
control it within the 
It ruled that the plaintiff was contributorily 
matter of law in failing to 
able to stop within the 
range of his vision. A dissenting opinion 
contended that the question of the plaintiff’s 
contributory negligence was one for the 
jury —Geigy Chemical Corporation v. Allen. 
United States Court of Appeals for the Fifth 
June 28, 1955. 5 AuTroMosILE C 


can stop or 


range of his vision.” 
negligent as a 
drive so as to be 


ASES 


Circuit. 
(2d) 846. 


“Principally Garaged’’ Clause 
Not a Material Warranty 


A policy was not voided when the in- 
sured breached a “principally garaged” 
clause by moving his car to another state 
as the clause did not constitute a ma- 
terial warranty. Tenth Circuit. 


The insured, a 16-year-old boy, and _ his 
parents moved from Oklahoma to California. 
In order to obtain insurance on the family 
automobile which would him, the in- 
sured, with his father, applied for insurance 
through the California automobile assigned 
risk plan. This due to the 
insured’s age. The application upon which 
a policy was issued was. signed by the in- 


sured. It 


cover 
was 


necessary 


gave as his address a residence 


in California. Statement 4 of the declara- 
tion provided as follows: 

“4. The vehicle will be principally garaged 
in the above town, county and state, unless 
otherwise specified herein.” (Italics sup- 
plied. ) 

Immediately below this statement ap- 
peared the word “yes.” The insured and 
his parents returned to Oklahoma, and 


shortly thereafter the insured, while driv 
ing the car, was involved in an accident. 
The insurer brought a declaratory judgment 
action in order to have its liability under the 
policy ascertained. It the insurer’s 
contention that the insured breached a war- 
ranty of the policy when he garaged the 
car in another state and that, therefore, the 
policy was voided. The lower court, how- 
ever, ruled that the policy was not voided, 
and the insurer appealed. 


Held: 


Circuit 


Was 


Judgment affirmed. The Tenth 
referred to Section 447 of the 1949 


Insurance Code Annotated of California, 
which states that “the violation of a ma- 
terial warranty or other material provi- 
Automobile 


sion of a policy on the part of either party 
thereto, entitles the other to rescind,” and 
to Section 448, which provides that “unless 
the party declares that a violation of speci- 
fied thereof shall avoid it, the 
breach of an immaterial provision does not 
avoid the policy.” The court noted that the 
right to disclaim liability in California 
seems to depend upon the materiality of a 
provision and not upon whether it fell within 
[ Warranty or 


provisions 


the general classification of a 


representation. 


The insured that the “principally 
garaged” clause did not constitute a war- 
ranty. The court, however, for the purpose 
of its opinion treated it as a warranty. It 
declared that the breach of the clause did 
not void the policy as the warranty was in 
respect to an immaterial matter. Had the 
insurer intended to limit the principal use 
of the car to the place where it was garaged, 
it should have so provided in clear and un- 
equivocal language, the court said. Also, 
if the insurer intended that the breach of 
a warranty, whether material or immaterial, 
should release it from liability, under 
California law it should have so indicated 
in clear and specific language——Republic 
Indemnity Company of America v. Martin et 
al. United States Court of Appeals for the 
Tenth Circuit. May 3, \ UTOMOBILE 
Cases (2d) 806. 


argued 


1955. 5 


Pedestrian Declared 
Contributorily Negligent 


A pedestrian who was struck while at- 
tempting to cross a highway away from 
the crosswalk on a dark, rainy night was 
contributorily negligent as a matter of 
law. Fourth Circuit. 


The defendant was driving down a heavily 
traveled highway on a dark, rainy night. 
In order to pass a driving in the 
same direction, he pulled over into the left 
His vision was somewhat 


vehicle 


lane of the road. 
hampered by the headlights of approaching 
traffic. He was preparing to return to the 
right side of the when he struck 
the deceased, who was on the left side of the 
road. The defendant stopped his car, ex- 
amined the deceased and found him dead. 


road 


The point of impact was not at a crosswalk, 
and the defendant did not see the deceased 
prior to the impact. The was 
dressed in dark clothing, and was wearing 
a dark hat. The deceased’s administratrix 
brought suit against the defendant, alleging 
that the defendant was guilty of negligence. 
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deceased 
















































The trial court awarded judgment to the 
administratrix, and the defendant appealed. 


Held: Judgment for the administratrix 
reversed. ‘The appellate court ruled that 
the deceased was contributorily negligent 
as a matter of law for stepping into the 
highway under the unfavorable conditions 
present that fateful night. The court said 
that there was no eyewitness testimony as 
to the conduct of the deceased, but that 
certain facts were clear. The deceased, 
whether crossing the road or walking along 
the road, owed a duty to look, and his fail- 
ure to look was contributory negligence. If 
the deceased had looked, he could not have 
failed to see the lights of the defendant’s 
approaching car. If he saw the lights, the 
court declared, and walked out in front of 
the car anyway, his conduct was even more 
reckless. The court stated that in either 
case the deceased’s administratrix was “in 
on the horns of a painful dilemma.” If the 
deceased had seen the rapidly approaching 
car he could have reached safety in almost 
a split second, the court added, for he could 
have regained a grass strip directly adjacent 
to the road where he would have been per- 
fectly safe. The court noted that it was 
easier for the deceased to see the defend- 


A REPORT TO THE READER- 


(1) if it amounts to 70 per cent of the 
tax shown on the final return, after sub- 
tracting the $100,000 estimated tax exemption ; 

(2) if it 
previous year’s 


amounts to as much as the 
tax reduced by $100,000; 

(3) if it is equal to what would have been 
last year’s tax liability (after subtracting 
the $100,000 exemption), if the current tax 
rates had been applicable to that 
income; or 


) 
year’s 


(4) if at least equal to 70 per cent of the 
tax that would be due (after subtracting the 
$100,000 exemption) on the basis of current 
income, up to a specified cutoff date, annual- 
ized for part of the year. 


In essence, the corporate pay-as-you-go 
system is about the same as that for indi- 
viduals. However, because a corporation’s 
final tax is payable in two installments, 
there will be only two “estimation dates” 


instead of four. In order to determine a 


corporation’s estimated tax liability, the 
procedure should be as follows: 

(1) Estimate income for the taxable 
year. 
764 


ant’s automobile than for the defendant to 
see the deceased.—Smith v. Biggs. United 
States Court of Appeals for the Fourth 
Circuit. June 17, 1955. 5 AuromosiLe Cases 
2d) 827. 


Short Short: Fifth Circuit 


The Fifth Circuit set aside its prior opinion 
in a case involving many railroad cars, be- 
longing to separate owners, which were 
damaged as a result of a train being de- 
railed because of a collision with a negli- 
zently driven truck. In its previous opinion 
the court held that the $5,000 liability limit 
set by the policy for “each accident” re- 
ferred to each owner’s separate injury and 
not to the entire occurrence. (For this 
opinion see the March, 1955 issue of the 
JourNAL.) On hearing de novo the court 
ruled that the single, sudden and _ uninten- 
tional collision was one accident, and that 
the insurer’s liability for all property damage 
resulting therefrom was $5,000. A dissenting 
opinion was filed—St. Pauwl-Mercury In- 
demnity Company v. Rutland, d. b. a. Rutland 
Contracting Company. United States Court 
of Appeals for the Fifth Circuit. August 24, 
1955. 5 AuToMoBILE Cases (2d) 894. 


Continued from page 710 


(2) Compute tax at current rates. 

(3) Subtract $100,000 and any allowable 
credits. 

Consolidated returns.— Insurance com- 
panies—except for affiliated groups which 
include a foreign company, other than a 
subsidiary formed to comply with foreign 
law and whose capital stock, other than 
directors’ qualifying shares are wholly 
owned by a domestic corporation—may file 
a consolidated return. Under the new Code, 
the stock ownership affiliation test for filing 
consolidated returns is 80 per cent for all 
corporations filing consolidated returns, 
rather than 95 per cent. All members of 
an affiliated group must be included in the 
return. It should be noted that a life 
company affiliate may not be consolidated 
with a Section 831 insurance company, but 
only with another life insurance company. 
Also, a Section 831 insurance company may 
consolidate with a noninsurance affiliate. 

Accrual of real estate taxes—The new 
Code permits accrual-basis taxpayers to 
accrue real property taxes ratably over the 
real estate taxable year. The right to ac- 


I L J— November, 1955 









crue 


electi: 
of th 
year 
erty 
1953, 
the 1 


Or 
later 
is to 
the | 
in t 
hold 
whe' 
actu 
they 


D 
com 
bee! 
the 
ove 
An 
met 
low 
sm 


tior 
sur 


onl 
ert 
m¢ 





‘ 


dant to 
United 
Fourth 
E Cases 


Opinion 
rs, be- 
| Were 
ng de- 
negli- 
Opinion 
y limit 
it” res 
‘y and 
r this 
of the 
court 
linten- 
1 that 
amage 
enting 
y In- 
utland 
Court 
st 24, 


10 


vable 


-om- 
hich 
in a 
eign 
than 
olly 
file 
ode, 
ling 
all 
ms, 
; of 
the 
life 
ted 
but 
ny. 
lay 


cw 


to 
he 
ic~ 


55 





crue is elective with the taxpayer. Such 
election may be made without the consent 
of the Commissioner for the first taxable 
year in which a taxpayer incurs real prop- 
erty taxes, beginning after December 31, 
1953, and ending after enactment date of 


the 1954 Code. 


On the sale of real estate in 1954 or a 
later year, the real estate tax deduction 
is to be apportioned between the seller and 
the buyer according to the number of days 
in the real property tax year that each 
holds the property. Proration is required 
whether or not the seller and purchaser 
actually apportion the tax, and whether 
they are on the cash or the accrual basis. 


Depreciation policy liberalized.—The most 
commonly used depreciation method has 
been the straight-line method, under which 
the capital investment is recovered evenly 
over the expected useful life of the property. 
Another method, the declining-balance 
method, gives the greatest depreciation al- 
lowance in the first year and a gradually 
smaller amount in each subsequent year. 
A variation on declining-balance deprecia- 


tion allowable under the new law is the 
sum-of-the-digits method. 
The new depreciation provisions apply 


only to property other than intangible prop- 
erty with a useful life of three years or 
more, the original use of which commences 
with the taxpayer and commences after 
December 31, 1953, and the acquisition, con- 
struction, reconstruction or erection of which 
is made or completed after such date. The 
new rules apply to only that portion of 
the basis of the property which is attribut- 
able to the construction, reconstruction or 
erection after December 31, 1953. In all 
cases, original the must 
commence with the taxpayer. 


use of property 


Amortizable bond premium.—The right 
of a holder of a bond to elect to deduct 
amortizable bond premium to maturity, or 
to the earlier call date, is continued. How- 
ever, in the case of fully taxable bonds 
issued after January 22, 1951, and acquired 
after January 22, 1954, the premium can 
be amortized to the earlier call date only 
if the call date is more than three years 
after the date of issue. If a bond actually 
is called before its maturity date, the re- 
maining unamortized premium may be 
deducted from the ordinary income in the 
year in which the called. The 
requirement that the bond must have inter- 
est coupons or be in registered form has 
been eliminated. 


bond is 


Report to the Reader 


Expense of organizing.—The 1954 Code 
allows the corporation to elect to treat its 
organizational expenses as deferred ex- 
penses. If the corporation so elects, the 
expenditures may be allowed as a deduction 
ratably over such period as the taxpayer 
desires, but not less than 60 months. The 
amortization period must begin with the 
month in which the corporation begins 
business. The election may be made for 
any period beginning after 1953, but only if 
made not later than the time prescribed for 
filing the return for such taxable year. The 
election shall apply only with respect to 
incurred on or after 


the 1954 Code. 


Apparently, reorganization expenses are 
covered if they are incident to the creation 
of a new corporation, as in the case of a 
consolidation. 


expenditures paid or 
the date of enactment of 


split-off or a 


Recovery exclusion.—The term “recovery 
exclusion,” with respect to a bad debt, prior 
tax or delinquent amount, means the amount 
determined in accordance with regulations 
of the deductions or credits allowed, on 
account of such bad debt, prior tax or 
delinquent amount, which did not result 
in a reduction of the taxpayer’s tax under 
this regulation, reduced by the amount 
excludable in previous taxable years with 
respect to such debt, tax or amount under 
this regulation. 

These rules apply to salvage recoveries 
of insurance companies. 


Charitable contributions—There have 
been some changes as to the types of 
organizations contributions to which may 
be deducted by corporate donors. Three 
new types have been added: organizations 
for the prevention of cruelty to animals; 
political subdivisions of United States pos- 
sessions; and nonprofit cemetery and burial 
companies. 

The new law permits a corporation to 
carry over to the succeeding years contribu- 
tions which exceed the 5 per cent limita- 
tion, the deductions in the succeeding years 
also being subject to the 5 per cent maxi- 
mum limitation. 


Bonds and other types of indebtedness.— 
Broader capital gains benefits of amounts 
received on retirement of bonds, notes and 
other evidences of indebtedness issued by 
any corporation or by a government or 
political subdivision is available under the 
new law where the securities are capital 
assets, even where they are not in registered 
form and do not have interest coupons 
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attached. Under the old law, capital gains 
treatment applied only if the bonds or other 


evidences of indebtedness 


were registered 
or had interest coupons attached. The 
limitation has been removed for securities 


issued after December 31, 1954. Purchase 
discount is now taxed in part as ordinary 
income. Where the issuing price of bonds 
evidences of indebtedness which 
are capital assets is less than the amount 
which the issuer must pay to retire them, 
the new taxes a part of the amount 
received by the holder upon sale or ex- 
change of the security as ordinary income. 
This difference is referred to as the “original 
issue discount,” a term which is defined 
as the difference between the price to be 
paid at maturity and the price at which the 
security was sold to the public (not the 
price paid by an or sales 
syndicate), or the difference between the 
maturity price and the sales price paid by 
the first purchaser of each bond in the 
case of a private placement. The’ new 
provisions for taxing as ordinary income the 
gain which represents full or partial re- 
covery of the discount at which the security 
originally was issued apply only to se- 
curities December 31, 1954, 
and held by the taxpayer for more than six 
months. 


or other 


law 


underwriting 


issued after 


For bonds issued after 1954, the capital 
gain rule will not apply to the interest 
element on bonds originally issued at a 
discount. It will be immaterial whether 
such income is realized by sale or retirement. 


Dividends-received deduction—In gen- 
eral, corporations are allowed a deduction 
in the computation of taxable income equal 
to 85 per cent of dividends received from 
domestic corporations. As under the 1939 
Code, the deduction is limited. In the 
usual case, the limitation is equal to 85 
per cent of.taxable income computed with- 
out regard to the dividends-received deduc- 
tion or the net operating loss deduction. 
However, this limitation to the deduction 
does not apply if the corporation has a net 
operating determined by Section 
172. Section 172, in turn, provides that in 
computing the net operating loss of a corpo- 
ration the dividends-received deduction is 
to be computed at 85 per cent of dividends 
received without regard to the aforesaid 
limitation of 85 per cent of taxable income. 
As a result of the interplay of these statu- 
tory provisions, a corporation would have a 
net operating loss for the year after depre- 
ciation of the dividends received. Thus, 
the dividends-received deduction is limited 
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loss as 


to 85 per cent of taxable income only jf 
the corporation would have had a loss, ex- 
for its dividend income, of 


cept not more 
than 15 per cent of the dividend income, 
It is readily apparent that a few dollars 


more or less of income can materially alter 
the dividends-received deduction of a com- 
pany. Your year-end planning should take 
this into consideration. 


Net operating losses.—Under the 1954 
Code, net operating losses may be carried 
back two years. Also, and this is most 
important to the insurance industry in view 
of their substantial investment income, the 
so-called “net economic income” theory of 
the 1939 Code has been abolished. Under 
this concept, various adjustments were re- 
quired to reflect 
untaxed, income. In 


so-called economic, but 
the case of an in- 
surance company depending upon the nature 
of its investments, more often than not the 
net operating loss deduction was materially 
reduced and often completely wiped out by 
adjustments for wholly tax-exempt interest, 
partially tax-exempt interest and the divi- 
dends-received credit. In fact, these adjust- 
mets cumulative to the 
carry-overs and carry-backs in 
to which carried 

Under the 1954 Code, the net operating 
loss is computed on the basis of the excess 
of deductions, including the full unlimited 
deduction dividends received but less 
the deduction for partially tax-exempt inter- 
est over gross income. No adjustment is 
required for wholly tax-exempt interest, and 
no adjustments at all are required in the 
year of deduction of the net operating loss. 
In computing the balance of a net operat- 
ing loss available in a subsequent year, the 
net operating loss is reduced by the taxable 
income plus partially tax-exempt interest of 
an intervening year. 


were extent of 


the years 


for 


In determining carry-over and carry- 
backs, care should be exercised as to what 
law applies, since special rules cover these 
situations. Thus, both the 1954 Code and 
the limiting provisions of the 1939 Code 
may apply, depending on 
year is involved. 


taxable 
For example, the amount 
of a 1955 net operating loss is determined 
by the 1954 Code, but when carried back 
to 1953, the 1939 Code provisions also apply, 
and the carry-back would have to be ad- 
justed by exempt interest and the dividends- 
received credit. Conversely, a carry-over 
from 1953 to 1954 or 1955 brings into play 
the 1954 Code. 


possibilities 


which 


There are numerous other 


which should be carefully 
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watched in order that improper adjustments 
will be avoided. 


Abnormal loss possibilities—In view of 
the catastrophic hurricane losses in certain 
> country, some insurance com- 





parts of th 
panies may find it necessary to sell capital 
assets to obtain funds to meet the resultant 
abnorma! and to the 
payment of dividends and similar distribu- 


losses, provide for 
tions. Such losses can be taken as ordinary 
loss dedtictions if it can be proved that such 
necessitated by abnormal 
the statutory met. 
This deduction is also available to mutual 


sales were such 


and if tests are 


1 
iosses, 


insurance companies. 


Corporate reorganizations.——There have 
the reorganization 
Consequently, any 
recapitalization, liquida- 
tion or domestication of a United States 
branch or a company should be 
carefully set up to comply with these pro- 
estab- 


been a few changes in 
provisions of the Code. 
proposed merger, 
foreign 


visions if a tax-free status is to be 
lished. When doubt Treasury 
ruling or closing agreement with the Inter- 
nal Revenue should be obtained. 
Similar precautions should be taken where 
acquisition of a company occurs through an 
The principal changes 


exists, a 


Service 


exchange of stock. 


are as follows: 

(1) The “boot” rule is applied to bonds 
received in a reorganization or recapitaliza- 
tion exchange. 

(2) The new law permits tax-free trans- 
fer of assets to a subsidiary of the acquiring 
corporation for the acquiring corporation’s 
voting stock; under the old such an 
exchange would have been taxable. 


law 


(3) A corporation may acquire assets of 
another corporation tax free if 80 per cent 
of the assets are acquired for voting stock 
even though the excess is acquired for cash 
or other consideration. 


(4) Under the old and the 
acquisition by one corporation of 80 per 
of the stock of another in exchange 
solely for its voting stock is tax free. The 
new law makes it clear that the rule applies 
even though the acquiring corporation al- 
ready owned some of the stock in the other 
corporation. Thus, if corporation A already 
owns 80 per cent of the stock of corporation 
B and then per 
stock for its voting stock, the transaction is 
tax free. The same would be true if it owned 
10 per cent and then acquired 70 per cent. 


Where “boot,” that is, property other 
than stock or securities which are permitted 


new laws, 


cent 


>? 


acquires 10 cent of B’s 
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to be received tax free, is received, the tax 
under the will be 
generally the same as those under the old. 
In brief, the taxpayer’s gain is taxed up to 
the value of boot; the trans- 
action has the effect of a dividend, the gain 
up to a divi- 
dend. 
The principal amount of bonds received in 


consequences new law 


such where 


such value will be treated as 
Prior law is changed in this respect: 


a reorganization, recapitalization or separa- 
tion in [ principal amount of 
bonds surrendered will, to the extent of the 
value of such boot. 
Thus, such value gain 
or a dividend. 


excess of the 


treated as 
taxable 


excess, be 
may be a 


Stock and stock rights——All stock divi- 
dends and rights issued to share- 
holders are now nontaxable, except (1) 
those in lieu of preferred stock dividends 
of the current or the preceding year, and 
not issued in a recapitalization or reorgani- 
zation, or (2) the stockholder has 
an option to take cash or other property. 
Note, however, the new provisions on Sec- 


stock 


where 


tion 306 stock. 


Where the dividend is nontaxable, the 
basis of the old shares is allocated between 
the old and (or rights). But 
as to nontaxable rights, the stock- 
holder will not have to allocate basis unless 
the fair market value of the right is 15 per 
cent or more of the fair market value of the 
stock; the company allocate it if it 
wants to. 


shares 
stock 


new 


can 


In view of these changes, you should 
exercise care in making your capital ad- 


justments. 


Dispositions of Section 306 stock.—A new 
provision is designated to prevent a stock- 
holder from receiving a nontaxable stock 
dividend or receiving a stock distribution 
in connection with a reorganization and 
selling it thereafter under a plan, the pur- 
pose of which was to avoid the reporting 
of dividend income. This is the so-called 
preferred stock “bail-out.” The new provi- 
sion applies to what the law calls “Section 
306 stock,” that is, stock which comes under 
one of the following descriptions: 


(1) stock dividend stock (other than com- 
mon on was nontaxable 
when received; or 


common) which 


(2) stock (other than common) received 


in corporate reorganizations, split-offs, split- 


ups, or spin-offs, to the extent that the 
effect was substantially the same as the 
receipt of a stock dividend, or if it was 


received in exchange for Section 306 stock; or 
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(3) stock other than that covered in (2), 
which has a transferred or substituted basis, 
determined by the basis of 
Section 306 stock held by any person. 


reterence to 


If the corporation did not have any earnings 
and profits available for distribution at the 
time the stock was distributed, then it will 
in no event be Section 306 stock. A dis- 
position of Section 306 stock is divided into 


two types—a redemption of the stock or 


a disposition other than a redemption. 


If the disposition is a redemption, the 
amount realized is treated as a distribution 
of property, subject to the general rules as 
to whether it is a dividend or a return of 
capital, or capital gain. 


If the disposition is not a redemption, it 
is ordinary income up to the stockholder’s 
share of the amount of earnings and profits 
of the corporation available for distribution. 
If the amount realized does exceed the 
amount which would have been a dividend, 
the remainder is capital gain to the extent 
that it exceeds the adjusted basis of the 
stock. 


In no event is any loss to be allowed 
with respect to the sale or other disposition 


of Section 306 stock. 


Successor corporations permitted to take 
carry-overs.—The carry-over provisions in 
corporate acquisitions are much more liberal 
under the new law. The former strict rule 
that only the taxpayer’s own carry-overs 
are available to it has been modified to 
permit successor corporations to take carry- 
overs of their predecessor’s transactions, to 
a limited extent. This privilege is available 
to a parent corporation after complete 
liquidation of a subsidiary, except in cases 
where the latter stock was bought within 
two years before the liquidation in order 
to acquire the assets of the subsidiary, and 
to the transferee corporation in a nontax- 
able corporate acquisition of property for 
voting stock in reorganization, including a 
statutory merger or consolidation, or a 
change in identity, form or place of organi- 
zation. 

It is available to the above corporations 
only if the tax treatment of the distribution 
or transfer is covered by the 1954 Code, by 
either direction or permissive election. The 
carry-over privilege does not apply to par- 
tial liquidations or to split-up, split-off, or 
spin-off types of reorganizations or other 
divisive reorganizations. 


Acquisition of loss companies.—To limit 
traffic in loss companies, Section 382 dis- 
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’ 
allows net operating loss carry-overs to 
corporation 50 per cent or more of th 
outstanding stock of which has changeg 
ownership and, been acquired by ten @ 
fewer persons as a result of purchases 

redemptions during a period of two year 
or less if such corporation has not com 
tinued to carry on a business substantial] 
the same as before the changes in ownership 


This section also limits the net operating 
loss carry-over of either the transferor of 
the acquiring corporation in a reo i 
tion specified in Section 381 unless, as 
result of the reorganization, there is a 2 
per cent or more continuity of interest iff 
the resulting corporation retained by 
stockholders of the corporation with 
net operating loss carry-overs. 


The net operating loss carry-over is ens 
tirely disallowed if all of the 
three conditions exist: 


(1) One or more of the ten persong 
owning the greatest percentage of markef 
value of the outstanding stock of the loss 
corporation owns, at the end of a taxable 
year, a percentage of the market value o 
the outstanding stock (except nonvoting 
stock which is limited and preferred as to 
dividends) which is at least 50 percentage 
points more than such person or persons 
owned at the beginning of either such tax- 
able year or the prior taxable year. 


following 


(2) The increase is due to purchase of the 
corporation’s stock (directly or indirectly) 
or a decrease in the loss corporation’s out- 
standing stock, or the outstanding stock of 
another corporation owning stock in the 
loss corporation, unless resulting from a 
redemption to pay death taxes to which 
Section 303 applies. 


(3) The corporation has changed 
its business to some extent (how much is 
not clear) so that it is not substantially 
the same as that conducted before the 
change in ownership referred to above. 


loss 


In the case of a change in ownership in 
a reorganization as specified in Section 381 
(a)(2), the stockholders of the loss cor- 
poration must own immediately after and 
as a result of the reorganization at least 
20 per cent of the value of the outstanding 
stock (except nonvoting stock limited and 
preferred as to dividends) of the acquiring 
corporation if 100 per cent of the operating 
loss carry-over is to be allowed to the 
acquiring corporation. If less is owned, the 
carry-over is reduced proportionately. 


[The End] 
IL J — November, 1955 








